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The convention of 1909 of the Ameri- 
can Bankers’ Association has gone into 
history as one of the most successful, and hence influential, in the 
thirty-four of its existence. We say this despite the fact that the body 
omitted to take some direct action upon the subject of currency re- 


The Bankers’ Convention. 


form. It was gratifying to have the proceedings placed upon a higher 
plane than those which characterized so many of its predecessors, 
even if it did not reach the ideal one which its best friends wish to 
see it occupy, in the great affairs of the country. The spirit per- 
vading the recent gathering impressed the large majority of the mem- 
bers, who felt, at its conclusion, that a great deal of business of im- 
portance had been done, in a satisfactory manner. The attendance 
was unusually representative and the attention of the press and the 
public was directed to the proceedings in a greater degree than for 
many years. 


The credit for the success of the conven- 
tion is, in large measure, due to the 
labors of the several committees on arrangements and program, 
who spared no efforts to make it a brilliant affair; but it must be 
conceded that the one man who contributed most largely was Presi- 
dent George M. Reynolds, who was the leader in all that was done. 
His great abilities, his genial temperament and dignified presence, 
combined to fit him for this special work, and he fully met the re- 
quirements of his position. This was, however, only the culmination 
of his efforts to have the Association’s influence recognized, during 
his official year. His example remains to be emulated by his succes- 
sors in office, and the merit of their activities will be measured by 
the standard that he has set. 


Ex-President Reynolds. 


_——— 


- The declaration by President Taft at Boston, 

aft and the Pi. 

Central Bank Pian. that the establishment of a central bank 
would prove the true solution of the mone- 

tary troubles of the country, marks an epoch in the long-drawn-out 
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currency discussion. Having long ago ranged itself upon the side of 
those who favor this remedy for the evils of our system, the Bank- 
ING Law Journat feels specially gratified that the Chief Executive 
has been so fully impressed with the superiority of the plan, as to 
practically announce it as a measure which he is prepared to adopt 
in his policies of government. He has made his declaration, too, de- 
spite the fact that Speaker Cannon has assumed the leadership of the 
opposition,—a fact of which the President was unquestionably fully 
informed, having had the Speaker in conference not a great while 
before the Bcston speech was made. It is perhaps equally significant 
that the President was in position to assure us that Senator Aldrich 
is in agreement with him; and that Mr. Reynolds, the head of the 
American Bankers’ Association, gave expression to similar views, at 
Chicago, repeating substantially his former speech on the subject. 


a It was doubtless for the purpose of attracting 
All the Peopie. political attention, that the President appeared to 
emphasize the sentence in which he declared that 
the central bank must be free from ‘‘ Wall Street” influences. Mr. 
Reynolds was a little more fortunate in his mode of expression, when 
he used the phrase that it should be ‘‘a peop/e’s rather than a dank- 
er’s bank.”” The institution should obviously serve the entire coun- 
try; what is known as ‘‘ Wall Street” is as much entitled to consid- 
eration, within legitimate limitations, as is the agricultural commun- 
ity around Cawker City, Kansas. Doubtless the President means 
just this, and will in future addresses make it entirely clear that he 
does. For now that he has set the ball rolling, the movement for 
the reform will not be allowed to die out; as he says, there is much 
need for education on the subject and the campaign to accomplish 
this has begun. Details, upon which differences of opinion exist, 
must be discussed and adjusted. 


Sie Gubtest Secretary MacVeagh has made it plain that hasty 
to be Studiea. action is not contemplated by the administration ; 

he tells us the Taft declaration was designed to set 
people thinking, without actually committing it to any plan. It is 
unquestionably true, as he says, that legislation upon a subject of 
such vast importance to the Nation should not be decided upon over- 
night. The administration feels the need of popular support for 
such a measure before it commits itself definitely. Whether Sena- 
tor Aldrich, even with his great abilities, is the best advocate to send 
among the people to influence opinion by education, is a question 
that has occurred to not a few, since the President confirmed the 
rumor that such a plan of campaign is contemplated. To accom- 
plish the desired result, prejudices must be removed from the minds 
of the voters; and this is likely to prove a difficult piece of work for 
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one who, like the Senator, appears handicapped by reason of his 
activity in connection with the tariff bill. 
Mr. Hepburn’s “Side from President Reynolds’ advocacy of the 
Venwwe, plan, we have that of Mr. Hepburn, President of 
the Chase National Bank of New York and Chair- 
man of the Bankers’ Currency Commisssion. Inthe current number 
of the Century magazine he calls attention to the easy transition from 
the present Treasury system to a central bank system. As he points 
out, the Treasury now receives deposits and issues certificates 
thereon, issues its own notes against a reserve and national bank 
notes against bond deposits; loans out its surplus (when it has any) 
to banks, makes transfers for them, etc. Butit has not the function 
of issuing an elastic credit currency, which is essential; and only a 
central bank system could fully meet these needs; the Aldrich-Vree- 
land plan be regards a crude and impracticable makeshift. He ap- 
preciates the necessity for a centralized machinery to provide the 
very best system forthe people, but without interference with the 
individual bank establishment that now prevails. 


Though not actually announced, there appears 
to have been considerable opposition to the 
central bank plan manifested, at Chicago, by the 
country bankers. We are satisfied that this is in large measure due 
to misapprehension of the actual scope of the activities of the pro- 
posed institution. Careful examination of the features which are to 
constitute the charter provisions, will convince them that they will 
benefit fully as much, if not more, from its establishment, than will 
the city banks. Moreover, they should remember that they have 
an opportunity to assist in shaping the plan; they are easily in the 
majority in the Bankers’ Association, and may exert a powerful in- 
fluence upon the voters in favor of principles that shall be acceptable 
tothem. Indeed it may be said that the success of this much needed 
reform in our monetary system is to-day in their hands, and instead 
of factious opposition, they should unite to bring about a measure 
that will result in immeasurable benefit to the entire Nation. 


Attitude of 
Country Banks. 


— The President has also announced that he has 
Savings Project. determined to urge the adoption e* the Postal 
Savings Bank plan, a matter upon which the 

Journat has not been in agreement with him. Possibly he felt com- 
pelled to give attention to the subject since there appeared a need 
for combatting the guarantee of deposits views of the opposition. If, 
however, he has made up his mind to promote the plan, he must be 
prepared for eventual defeat, if the strength of the argument against 
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it may be considered a fair criterion. It may be regarded as most 
apropos that the bankers have devised a means of meeting in large 
measure, the actual wants of the people, in the proposition submitted 
by the Savings Bank section, to permit national and all other banks 
to accept savings deposits under such regulations and supervision as 
now govern mutual savings banks. This would go very far to es- 
tablish confidence in the existing institutions and thus remove one 
of the chief arguments in favor of a postal system. The fact that the 
convention did not adopt the proposition, was due to the circumstance 
that it was unexpected and members were not prepared to pass upon 
it. Further study will result in a favorable opinion. 


oa Another factor in establishing confidence, and one 
Management. _ that is properly held of equal value, is the better 

management of banks, which was discussed by 
the Comptroller of the Currency and by others at the Bankers’ 
Convention. Comptroller Murray has unquestionably contributed 
very largely to the improvement in management during his year 
in office, and the example should bear fruit in the work of those 
who supervise State institutions. The elementary proposition that 
‘‘directors shall direct” is the key note. This is practically the text 
adopted by the court in the decision in the case of the Commonwealth 
Trust Co. of New York, which we report this month. Wecommend 
a careful reading of the opinion, not merely because it coincides in 
so many respects with those of the JourNaL repeatedly expressed in 
these pages, but more because it sets forth in simple language, the 
duties and responsibilities of this form of trusteeship; the logic of 
the judge is so direct and unmistakable, that every layman will 
probably concur therein, although some lawyers disagree. 


The Essentiais he soundness and stability of a financial institu- 
for Stability. tion depend upon certainty of good management; 
as Mr. Murray said: ‘The three forces, good exami- 

nation, strict enforcement of the law and directoral control, are abso- 
lutely essential; but the most important of all is the directoral con- 
trol.” Hence he regards it his duty to inquire if directors are ‘‘per- 
forming the duties which they take an oath to perform,” and to 
adopt such rules ‘‘as will remove for all time all ground for just 
criticism.” The great responsibility of clearing house associations in 
this matter, was forcibly presented by Mr. McDougal, the president 
of the Clearing House section. The power of the associations is al- 
most plenary as has been shown repeatedly; but the power is not 
always exercised at the time when it should be and thus there is 
frequently an omission of duty that does not tend to raise banking 
practice to the high plane which Mr. McDougal desires to see 
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established. They should co-operate with the Government super- 
visors and lend their powerful influence to the carrying out in 
practice the principle of directoral control. 


Mr. J. B. Forgan’s FOr as Mr. J. B. Forgan pointed out, in his 
Paper. timely and instructive paper presented near 

the end of the convention, there must be co- 

operation between the three elementsin the system. Improvement in 
supervision by officials must not lead to a disregard of the internal 
supervision; nor should the public be misled thereby and regard the 
Government certificate as relieving them of the duty of discrimina- 
ting in the selection of a bank. In other words, the conduct of the 
business, being fiduciary in character,the management of almost innu- 
merable trusts committed to the banks by the thousands of commu- 
nities throughout the land, should be the care of every one interested. 
There cannot be too many safeguards thrown around it, for it repre- 
sents the standard of credit and of the integrity of the Nation in its 
business relations. These are not new discoveries; they are merely 
indications of the revival of principles that were disregarded in so 
many instances that a ‘‘shaking up” was necessary. Having often 
had occasion to express approval of the general trend of Comptroller 
Murray’s policies, the JourNaL cannot but feel a satisfaction at the 


practical indorsement accorded them by one who is entitled to rank 
among our foremost skilled bankers; and the hearty vote of appre- 
ciation accorded to Mr. Forgan shows that the great majority of the 
members concurred in the opinion that his address was a valuable 
contribution. 


— We referred last month to the subject of 
Food and Prices. prices; the address of Mr. James J. Hill at the 
Bankers’ Convention furnishes some illuminat- 

ing points for the discussion. Stated briefly his remarks imply that 
the increasing consuming power of the Nation, by the annual addi- 
tion to the number of mouths to be fed, has outstripped the relative 
volume of production of food material; that there are not sufficient 
agriculturists. This should be given consideration. Clearly, if there 
are not enough men engaged in producing wheat to supply the quan- 
tity the Nation needs, the price must rise. But how shall we induce 
men to take up the vocation of the agriculturist, when the attractions 
of urban life are so preponderant? It is recorded that the drift to 
the cities of our own population is steady; and the present conditions 
lead to the settlement of the immigrants in the larger cities toa de- 
gree that is surprising. Evidently there are sociological phenomena 
underlying the conditions which merit careful study and the atten- 


tion of the Government. 
_—————————— 
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Semvemtion at The views that national banks should not be 
Savings Deposits Tequired to adopt special regulations for the 
safety of savings deposits, is voiced by a letter 
published on another page. The Journat is always ready to give 
space to such contributions, with the purpose of having questions of 
policy discussed fully. We cannot in this instance agree with Mr. 
Linn: we hold that the normal business of a national bank is dis- 
tinctly commercial; when it enters upon a business of another char- 
acter, the safeguards which experience has shown to be necessary 
for that business must be insisted upon. In the mutual savings bank 
system, the question of ultimate safety is the paramount cne; and 
this principle, manifestly founded upon experience, should not be 
departed from inthe treatment of the same kind of business when 
done by an institution not in the savings bank class. National banks 
should not be required to maintain ordinary reserves against savings 
deposits which are well known to be subject to entirely different 
economic laws; upon the other hand, if they want such deposits and 
take them, they should provide equally good means of safeguarding 
them. 


The Corporation The subject of taxing the net earnings of cor- 
Tax Law. porations by the Federal Government, was 
thoroughly discussed at the third annual con- 
ference of the National Tax Association held at Louisville, and reso- 
lutions were adopted pointing out the impropriety of having this 
field for State revenues interfered with by Federal laws. The bank- 
ing interests are not so much concerned as they would have been 
had the act not been amended so as to exclude their deposits; yet 
they are subject, the same as all other corporations, to the provi- 
sions of the law, and should not ignore the fact that if the imposi- 
tion of 1 per cent., as provided, is proper, a larger rate may be im- 
posed in the future, when Congress feels the need of increasing rev- 
enue. The governors of nearly ail of the States woke up to the far- 
reaching effect upon their revenues and the conference was attended 
by delegates from the States, including many of their tax officials. 
Their ultimate purpose is to establish definitely and permanently 
what the proper field for taxation by the Federal power shall be; be- 
lieving that since all that power is delegated, it does not include the 
right to tax State corporations, already assessed to pay the expenses 
of local government. In some of the States the great bulk of the 
revenues required for State supervision, is derived from corpora- 
tions. An attempt was made at the conference to recommend to 
every State legislature to urge upon Congress the repeal of the cor- 
poration tax law, rather than await the long contest over its consti- 
tutionality, which certain corporations are already preparing to 
enter upon, but this course was not approved. 
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BANKING LAW. 


The courts are doing their utmost 
toward impressing upon directors of 
banking institutions the fact that certain responsibilities are incident 
to such offices. To be elected or appointed a director in a trust com- 
pany is something more than a mere badge of respectability. The 
election of one to such a position creates between him and the company 
which thus honors him a relation of principal and agent, carrying 
with it all the legal characteristic of that relation. It ought not to 
take many more such decisions as the recent one by Justice Van Kirk 
in the case of Kavanaugh v. The Commonwealth Trust Company 
of New York, printed in this number, to awaken directors of monetary 
corporations to a thorough realization cf their duties and liabilities. 
In general, their duty is to exercise the same degree of care with ref- 
erence to the company, the affairs of which they are supposed to direct, 
that a man of ordinary prudence would be expected to exercise in the 
conduct of his own business. In particular, it rests upon them to see 
that the by-laws, the charter of the company and the state and federal 
laws are notignored. To thatend they should be familiar with the 
provisions of the by-laws and the limitations of the charter, and they 
should know enough of the laws of the State and country to recognize 
a violation of them when brought to their attention. 

They should know what loans are made by the company and upon 


Trust Company Directors. 


what kind of security. It is no excuse that the loans were not pre- 


sented to the executive committee, where it is the duty of that com- 
mittee to require them to be presented. The mere creation of an 
executive committee does not relieve the directors from the necessity 
of knowing what is going on, where such knowledge is obtainable. It 
cannot be expected of a member of an executive committee or a board 
of directors that he should be acquainted with every minor detail of 
the company’s business; ** but they should learn the amount of each 
note, the time itis due, the names of the makers and indorsers, and 
the collateral held, as these facts exist upon the day of the meeting.” 
There is no force inthe contention that a director is not guilty of 
negligence if he has performed his duty in the same manner as direct- 
ors of similar institutions in the city or community performed theirs. 

Directors should attend meetings. The active participation in the 
affairs of the company, which the law requires, demands their pres- 
ence. They cannot excuse an absence on the ground that they were 
informed that a quorum would not be present; for, even in the absence 
of a quorum, a director can acquire the information which he ought 
tohave. Nor does the taking of a vacation excuse the non-attendence 
of a director at a meeting of the board. While prudent men take va- 
cations, it is nevertheless true that they cannot take vacations and 
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tend to business at the same time. Ifa director misses a meeting 
while on a vacation he does so at his own risk. 

There is nothing novel in the decision. Similar decisions have 
been printed and discussed in these columns on other occasions. At- 
tention is called to the address of Mr. J. T. Bradley on page 440 of 
the June issue, the decision in the case of National Bank of Tarentum 
v. Equitable Trust Co. of Pittsburgh, at page 523 of the July number, 
and case of Lowndes v. City National Bank, page 361 of the Banxine 


Law Journat for May. 


Pasenssetde A bank paid checks drawn by a member of a firm 
Acocourt. on the firm’s account, which overdrew the account. 
Amount not being made good, the bank brought suit 
against responsible partner. Defendant answered that the checkswere 
drawn at the instance of his co-partner for his individual benefit and 
not for firm purposes. This it appeared was contrary to express in- 
structions given by the defendant to the firm’s bookkeeper. It also 
appeared that the firm had been dissolved at the time of the drawing 
of the last check and that the bookkeeper, who knew of the dissolu- 
tion of the firm, and who wrote out the checks, occupied the position 
of assistant cashier of the bank. The dissolution cf the firm prior to 
the drawing of the last check was, of course, immaterial unless the 
bank had notice of the dissolution. The defendant claimed that ro- 
tice to the assistant cashier was notice to the bank. It was held, on 
account of the dual capacity in which the assistant cashier acted, that 
notice to him did not constitute notice to the bank. The decision is 
one by the Supreme Court of Alabama inthe case of Morris v. First 
National Bank of Sampson, published in this number. There are 
many instances where notice to a party connected with a bank dces 
not constitute notice to the bank. It is generally held that notice 
to an agent in regard to a matter in which he does not act for the 
bank is not notice to the bank; nor is it notice to the bank if 
while acting for the bank he has information of matters which do 
n>: affect his own duties, nor relate to the bank’s business in a way 
that comes within the scope of his employment. For example, if one 
is engaged in mere ministerial duties, as a clerk copying a deed, his 
knowledge of a former deed or incumbrance on the land is not notice 
to the bank. And notice toa bank messenger, whose only duty is 
to collect paper and not to report responses of persons who refuse 
to pay is not notice to the bank. If the cashier knows or learns 
something concerning a matter exclusively within the functions of 
the president, his knowledge is not the knowledge of the bank. In 
the language of a New York decision: ‘‘If the notice be to one who 
has no duty to perform relative to the subject matter of the notice, 
it will not be enough.” Morse on Banks and Banking, § 111. 


a | 
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— That a note was given subject to a condition which 
as Condition. Was not complied with is no defense to instrument 
in hands of a bona fide purchaser for value before ma- 
turity. (See case of Gillitte v. Hodge, decided by United States Cir- 
cuit Court of Appeals, in this issue.) The case arose in Minnesota, 
and there being no statute in that state covering the situation, the 
United States Court followed the decisions of the Supreme Court of 
Minnesota, reaching the conclusion above stated. This matter is 
now settled in most states by the Negotiable Instruments Law which 
provides that absence or failure of consideration is a matter of de- 
fense as against any person not a holder in due course. 


incline. aia tie In note involved in the above case was a 
Default in Interest. Clause thatit should become due and payable 
at once on default in the payment of interest. 
Plaintiff acquired the note after a default in the payment of interest 
and the defendant claimed that, the note being dishonored at the 
time it came to the plaintiff's hands, it was subject to the defense of 
failure of consideration. ‘‘The difficulty with this contention” said 
th? court, ‘‘is that the provision of the notes upon which it is based 
is not self-executory. It simply gave to the holder an option to de- 
clare the notes due for default in the payment of interest.” 


In case of Hunter v. Wallace, decided by Court 
of Appeals of Texas, and appearing on page 762 
of this issue, a bank, after receiving a deposit of $1,000 for a specific 
purpose, paid the money out contrary to instructions. The bank 
was instructed by the depositor to pay the sum to a certain party 
upon the completion of the purchase of a piece of real estate. The 
vendor of the property was unable to give good title. The bank 
nevertheless paid the amount of the deposit to the vendor. In the 
action instituted against it by the depositor it was compelled to pay 
a second time. Instructions accompanying a deposit of this kind, 
coming from the proper authority, should be given careful attention. 
If the purpose, for which a specific deposit is made, fails, the bank 
is liable to the depositor for the return of the funds. 


Specific Deposit. 


If the depositor of a check ina bank desires 
to create the relation of principal and agent 
between himself and the bank, he should indorse the paper for col- 
lection merely, or otherwise indicate his intention. If the bank in- 
tends to act as agent for collection, and does not intend to receive 
the check as purchaser, it should enter it as paper, and not as cash, 


Collection of Check. 
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or show in some other manner that it intended to collectonly. This 
rule was followed in a recent Oklahama case (Hobart National Bank 
v. McMurrough, page 746). A check was deposited with a bank, it be- 
ing understood that the depositor’s account would be immediately 
credited with the amount and that he could check against it. The 
check was forwarded for collection and was not heard from for over 
a month, when the correspondent bank notified the bank of deposit 
that the check had been canceled. The latter bank then notified its 
depositor without returning or offering to return the check. In the 
mean time the drawee bank failed. The bank was held liable to its 
depositor. Evenif it had been acting as an agent for collection it 
was negligent in permitting a month to elapse, without any report on 
the check from its correspondent, and without taking further action. 


secti 33 Yegotiable Ins nts Act 
Presentment ana  >¢ction 63 of the Negotiable Instruments 


Notice of Dishonor. Of Pennsylvania provides that a person plac- 

ing his signature upon an instrument other- 
wise than as a maker, drawer or acceptor, is deemed to be an in- 
dorser, unless he clearly indicates by appropriate words his intention 
to be bound in some other capacity. This provision has been applied 


in a recent decision by the United States Circuit Court of Appeals. 
(McDonald v. Luckenbach, page 752.) The action was upon a note 
made by a corporation and indorsed ty the president and two of its 
directors. The defendant was one of the directors. At the trial no 
evidence was produced to show that the note had been presented for 
payment or that notice of non-payment had been given to the de- 
fendant. The defense was based upon the failure to take these steps. 
The plaintiff contended that, under the circumstances, the defen- 
dant and his co-indorsers were the real parties in interest, and liable 
as makers, and that, therefore, no presentment was necessary. It 
was held that, under the section of the Negotiable Instruments Law 
referred to, the liability of the defendant was that of indorser and 
that he was not liable on the note except on due presentment, de- 
mand, and notice of dishonor. ‘‘No apparent eagerness or zeal,” 
said the court, ‘‘on the part of these indorsers and the payee, to raise 
the money for the purposes of the corporation, can obscure or con- 
tradict the evident intention that the form of the contract and the 
liability of the parties given and taken in security for the loan, 
should not be other than as indicated on the face of the instrument 
itself.”’ 





THE QUESTION OF BANKING RESERVES. 


BY MAURICE L. MUHLEMAN, 


Author of “ Banking Systems of the World.” 


he subject of banking reserves has received considerable attention 
recently, due, first, to the publication of the report of a committee 
of the London Chamber of Commerce recommending that the 
amount of cash holdings of the Joint-Stock Banks of the British 
metropolis be materially increased ; and second, to the discussion of our 
own reserve systemat the annual convention of Pennsylvania bankers, 
by Mr. Vreeland, the newly appointed chairman of the Committee on 
Banking and Currency of the House of Representatives. 

It is desirable, as a preface to the consideration of these papers, 
to set forth in some detail the facts bearing thereon, and particularly 
the differences in the conditions prevailing in the two countries. 

The radical and important difference between the reserve system 
of Great Britain and that of the United States, is that in the former 
there are no legislative provisions whatsoever governing the mainte- 
nance of a cash fund against bank liabilities; whereas, in our own coun- 
try the National law prescribes very specifically the proportion of ac- 
tual money to deposits which the banks operating thereunder must 
hold; and in a large majority of the States there are similar statutes 
regulating reserves; yet there is an absence of uniformity. 

A further distinction to be noted is in the character of funds avail- 
able for cash reserves. In Great Britian, gold and Bank of England 
notes may be used by the banks in general; in theory this is re- 
garded as confining reserve money to gold, since the notes are pre- 
sumably convertible into the yellow metal; but it must not be over- 
looked that about $89,000,000 of these notes are based upon Govern- 
ment bonds held by the Bank; hence the notes are not the same in 
character as our gold certificates, which have behind them dollar for 
dollar in gold. Our National law provides that gold or gold certificates, 
silver dollars or silver certificates, and Government notes, may be 
counted as cash reserves; State laws generally also include National 
bank notes among the kinds of money available. In both countries 
certain credits are regarded available for the purpose, there by custom, 
here by law. 

In the absence of legal requirements the English Joint-Stock Banks 
customarily hold relatively small amounts of cash against deposits, 
ranging from about 5 per cent. to possibly 10 per cent., averaging prob- 
ably under, rather than over, 7% per cent; nor are the cash reserves 
of the Scotch and Irish banks appreciably larger in proportion, when 
the liability for their note-issues are included. The actual cash hold- 
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ings are published separately by only a few of the banks; the practice 
being to state their reserves either thus: ‘‘Cash on hand and in Bank 
of England;” or thus: ‘‘ Cash on hand, in Bank of England and at call 
or short notice.”” Thus the balances which the individual banks carry 
in the central institution are regarded available for reserves. Hence 
the Bank of England is supposed to carry a substantial part of Great 
Britain's ultimate cash reserve. 

Our National law classifies the banks; those in the smaller places 
as country banks, which are required to hold 15 per cent. of their de- 
posits in reserve, but need have only two-fifths in cash of the pre- 
scribed kinds; the remainder of the fixed proportion may consist of bal- 
ances due them by national banks in the larger cities (reserve centers) 
The banks in the ordinary reserve cities are required to hold 25 per 
cent. against deposits, half in cash, the remainder in balances due 
from national banks in the central reserve cities (New York, Chicago 
and St. Louis). The banks in the central points named are required 
to hold 25 per cent. allin cash. The result has been that New York 
City banksin large measure are the ultimate reserve holders. Ingen- 
eral the State laws provide similar requirements, the ratios being how- 
ever somewhat smaller. 

The British system necessarily permits the shifting of the reserve 
burden, in a large degree, from the other banks upon the Bank of 
England; hence it has been the practice, for many years, to regard 
the ratio of 40 per cent. of cash to deposit liabilities as the minimum 
that the Bank should have on handin gold. Naturally in cases of ex- 
traordinary demands the fund is subjected to a strain, compelling the 
Bank to raise its discount rate, forcing a curtailment of loans, fre- 
quently at the very time when the need for accommodations by mer- 
cantile interests is greatest. 

After enduring these conditions for a long time, with their habit- 
ual conservatism, our British cousins concluded that they did not 
constitute incontestable evidence of the superiority of their system, 
particularly when compared with that of France, and they set about 
to devise a remedy for the defects. (It is of record that in the period 
from 1888 to 1907 the discount rate of the Bank of France was changed 
only sixteen times and ranged from 2 percent. to4% per cent; whereas 
that of the Bank of England was altered no less than 115 times, 
fluctuating between 2 per cent. and 7 per cent.) 

For several years the remedy urged upon the bankers has been 
the increase of the cash reserves of the Joint-Stock Banks; the leading 
advocate of the policy was the head of one of these institutions; and 
the Chamber of Commerce committee, already mentioned, concurred 
in this view by a preponderant majority. It is hence quite probable 
that, in the near future, action upon these lines will be taken, despite 
the argument against the plan that it compels the holding idle of so 
large asum of gold. The situation is well illustrated by the figures 
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following; were the conditions presented graphically, the form of an 


inverted pyramid would serve to show why the instability of the dis- 
count rate exists. 


STATEMENT OF THE CHIEF ITEMS IN THE RETURNS OF BRITISH 
BANKS. 
(Jn Millions of Dollars.) 
Other 

Bank of English Scotch Trish 

England. Banks. Banks. Banks. Totals. 
Deposits 282 3419 544 291 4536 
Circulating notes 145 2 ; 32 216 
Cash on hand 197 2 18 482 
Cash at short notice.... --- 43 869 
Government bonds 168 3: 46 58 
Other securities.......... — : 56 


Loans and Discounts... 150 25 365 218 2944 


~ 


* Estimated at 7 per cent. of deposit liabilities and includes Bank of England 
notes; probably too favorable. 


The figures show that the aggregate cash (gold and Bank notes) 
against deposits and note liabilities bears a ratio of only 10 per cent. 
The ‘‘cash at short notice” is not a source of direct supply except so 
far as it is made up of items that could bring gold from other coun- 
tries; the calls therefor from borrowers at home would serve only 


to reduce liabilities. The securities held would scarcely prove a use- 
ful means of re-inforcing the reserves from their sale at home, in 
case of pressure. The only alternative to curtailing loans is the en- 
forced importation of gold. This is accomplished by raising the dis- 
count rates and transferring discounted foreign paper to other cen- 
ters (Paris, Berlin or New York). But by broadening the base of 
the supposed pyramid—increasing the stock of gold—the tendency 
to topple is materially diminished. 

Fortunately London is the primary market for a large part of the 
world’s gold product, that of Australasia and South Africa; hence all 
that needs to be done is to bid for it high enough to keep it there. 
In fact however the total British stock has not been increased much 
in the past decade, owing to the indifference to the need of building 
up reserves. 

In its bearings upon conditions in the United States the question 
is somewhat different. To obtain a clear view it is well to examine 
the situation of the banks as reported about the middle of 1908, sav- 
ings banks being excluded. 

The deposits represent only those classed as ‘‘individual’; bank 
balances appear in the second line. The National laws (and some 
State laws) permit deductions from the sum of the two items, of the 
amount due from banks and other similar resources; hence met de- 
posits in reserve banks are relatively larger. The data being collected 
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from the midsummer statements, the reserves are considerably greater 
than later in the season; they were also larger than in June 1907, 
preceding the panic. The laws generally also provide for restrictive 
measures when the reserves are impaired. 


STATEMENT SHOWING CHIEF ITEMS FROM RETURNS OF BANKS IN 
THE UNITED STATES. 
(dn Millions of Dollars.) 
NATIONAL STATE 
INSTITUTIONS. INSTITUTIONS. TOTAL. 


Reserve Central State and 
Country City Reserve Private Trust 
Banks. Banks. Banks. Banks. Companies. 
a 2522 1068 903 3064 1867 
) 
> 


Due to Banks...... 946 209 163 


» 
6 21° 414 317 118 
3 


¢ 
21 


Due from Banks.. 


21 154 576 392 
Investments 8 


302 509 776 


1196 2545 1380 





Gold in cash é 250 150* 56* 

Notes in cash....... y 93 117* 3* 

Silver in cash 46 : 70 50* 20* 

Net deposits. ........ 2505 1458 1501 3000*  1800* 

Cash Reserve 8.6 % 16% 27.6% 10.6% 6.6% 1: 
* Estimates, as only partial returns are available. 


Under the operation of the National law a deposit of $10,000 zx cash 
inacountry bank, stands at ratio 15 per cent. as reserve for deposits of 
$66,666, so that the country bank could increase its deposits and loans 
by $ If, as is quite generally the case, it has with its reserve 
bank, credits in excess of its reserve requirements there amounting to 
$15,000, it may at the ratio of 6 per cent. cash reserve expand deposits 
and loans by $156,666. If the deposit is not in cash, but in checks and 
other credit items, it may be converted into cash, or it may be trans. 
ferred to the reserve bank and thus made available as reserve. In 
practice both methods of business are employed. In either case, a 
large expansion of loans and deposits is possible. 

If the country bank transfer $9,400 of the $10,000 deposit to its re- 
serve agent bank (retaining only the minimum 6 per cent. reserve at 
home) this sum will stand for $37,600 in deposits in the bank at the 
local reserve center, at the 25 per cent. ratio. But since the cash re- 
serve need be only one-half, and the bank usually has in its central 
reserve bank ample credits for the purpose, this cash would actually 
serve to cover $75,200 deposits, permitting nearly that amount of ex- 
pansion in loans. ‘The reserve bank may however send all but $1125 
of the cash to the central reserve bank; since it need keep in cash only 
12% per cent. of the country bank’s deposit. (In practice it can do even 
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better, because it may deduct any sum due to it by the country bank, 
say on collections, etc.) 

If, then, the central reserve bank receive from the local reserve 
bank $8,225, (the balance of the $10,000 cash) it may use this to cover 
$32,900 of deposits—permitting a considerable loan expansion, at the 
25 per cent. ratio. It need hold as against the deposit of the reserve 
bank only $2,056.25 of the cash received. 

If the country bank exercises its maximum power, the expansion 
may be $156,666; if the local reserve bank gets all the benefit, it may 
expand by $65,800; ifthe entire benefit goes to the central reserve 
bank the power of expansion is $24,675. At the maximum in each 
case, the aggregate deposits would cause the $10,000 to stand for the 
respective ratios of reserve of 6 per cent., 11.7 per cent. and 19.2 
per cent. 

There is however another point of view. Upon a deposit of $10,000, 
the country bank sets aside $600 in cash and carries $900 in its local 
reserve bank; against the latter a cash reserve of $112.50 is held, and 
a credit reserve of $112.50 in a central reserve bank. Upon tne last 
mentioned item the cash reserve of 25 per cent. is $28.12. Thus the 
aggregate cash reserve backing of the original deposit is $740.62 or less 
than 7% percent. Thisis all] that the National law requires; and the 
State laws actually require considerably less. Hence the pressure 
upon country banks in case of extraordinary demands or disturbance 
of confidence, which in turn reacts upon reserve banks and then upon 
the business community in general. The country banks constitute 
fully 90 per cent. of the total number. 

The aggregate ratio in the table shows better than that of the Brit- 
ish banks; but it must be borne in mind that a substantial part of 
the cash is not gold or paper immediately exchangeable for gold, but 
bank-notes and silver (coin and certificates). It is also to be noted 
that there are reasons for a larger aggregate ratio, in the tempera- 
mental difference between the people of the two countries, and in the 
fact that in the United States there are so many individual banks, 
most of them relatively small 

Coming now to the merits of the question, it is to be premised that 
a reserve is designed to enable a bank to meet in cash the require- 
ments of its creditors. Ordinarily a relatively small amount will 
suffice for the purpose; itis in times of extraordinary pressure that 
there arises the question as to the sufficiency of the sums provided 
for. The wisdom of establishing a ‘‘dead-line” by law is often 
questioned; for it is beyond doubt that in practice the policy leads to 
an undue curtailment of credits when these are most needed. Upon 
the other hand, the regulation of 22,000 separate banking institutions 
would be impossible without such a legal bar upon depletion of re- 
serve funds. 

The obvious solution of the problem involved is to devise means 
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to render the available reserve moneys more elastic in cases of special 
demands. Under the British system there is no way of increasing 
the money supply except by importation of gold, since the Bank of 
England is not permitted to issue more credit notes. But in times of 
pressure this sole means of supplying cash becomes costly, because 
there is then a competition for gold; hence the proper mode of meet- 
ing the need, short of changing the constitution of the Bank, is to 
induce all banks to accumulate a larger store of actual gold, either in 
their own vaults or in that of the central institution. 

In theory the problem is easier of solution in the United States; 
it is not necessary to provide gold, since the people will take notes as 
readily; hence the need may be met by a provision for an elastic note- 
issue. This the Aldrich-Vreeland law could in a measure bring 
about if so modified as to make it universally acceptable. But it 
would not prove a complete and adequate solution of the problem at 
best. The existing system of currency supply tends to undue expan- 
sion and the ultimate result is an exportation of gold, the basic re- 
serve money, absolutely indispensable. For while the people in gen- 
eral do not demand gold for ordinary purposes, the maintenance of 
a substantial stock is imperatively required; we have never had too 
much gold, and have never been in a position when we could actually 
afford to lose a substantial amount; of paper currency we usually have 
an excessive supply during more than half of each year. 

To conserve our gold we should therefore provide means to cur- 
tail the inflation of paper currency during the period of lessened 
needs, and to enable ample supplies when the needs actually occur. 
Such devices would unquestionably work great improvement in the 
systemasawhole. But wecan utilize our gold supply available for re- 
serves much more extensively than we do, in the periods of greatest 
demand for currency and credits. By the establishment ofa central 
bank, in which alarge part of the reserve gold of the individual banks 
together with such as may be acquired from other sources, shall be 
held as basis for note-issues, the requisite elasticity could be provided. 
Under the direction of such an institution the gold would be avail- 
able at not less than 2 % times its present use, for the notes issued 
thereon would be entirely acceptable and safe upon a basis of 40 per 
cent. metallic reserve. 

Detail provisions to safeguard the system are easily devised; the 
special feature of regulation of the money supply, to obviate the 
vicious expansion, could be provided either by a system of note- 
taxation, or by changes in the discount rates at which the individual 
banks receive additional currency from the central institution; or 
some other means of accomplishing this necessary object will be 
found. If properly regulated the country could retain its own an- 
nual gold product which would prove ample to furnish sufficient basic 
reserve money to cover the needs of the norfmal business growth of 
the country 





THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 


CITING RECENT AND IMPORTANT DECISIONS 


(These articles were commenced in the July issue.) 


Il. FORM AND INTERPRETATION (Continued). 
SUM CERTAIN IN MONEY. 


7TNHE provision of the Negotiable Instruments Law (§ 20 of the 
[ New York Act) that, to be a negotiable instrument, a bill 
or note must be drawn or made for the payment of ‘‘a sum 
certain in money,” is founded upon the law merchant. Under the 
law merchant it was essential to the negotiability of an instrument 
that it be payable in money only and that it be certain in amount. 
Thus, it was held in an early decision (1796) that a note payable in 
tobacco is not negotiable. Tindall’s executors, 2 N. C. 372. Anda 
note for acertain amount, given for the hire of a negro, to which was 
added, ‘‘said negro to be furnished with the usual quantity of clothing,”’ 
was held not negotiable. An ounce of gold is not a sum certain in 
money and a promissory note, therefore, for the payment of ‘‘an 
ounce of gold” is not a negotiable instrument. ‘'Because gold enters 
into the composition of money,” said the court, ‘‘we cannot assume 
that an ounce of gold is money, or that it has a fixed and unvarying 
value. The contract in question lacks not only the quality of nego- 
tiability, but certainty and precision as tc the amount to be paid.”’ 
Roberts v. Smith, 58 Vt. 492. (1886). 

Money in this connection may be defined as whatever may be used 
as legal tender at the place where the bill or note is payable. Where 
there are several kinds of legal tender, as gold, silver, and notes, a 
billor note may be made payable in either. But all other kinds of 
currency, whether coin or paper, are in law but ‘‘collateral commo- 
dities, like ingots or diamonds, which, though they might be received, 
and be in fact equivalent to money, are yet but goods and chattels.” 
The courts are in discord as to whether instruments made payable in 
‘current funds,” ‘‘currency,” and the like are negotiable. But it 
has been held by the United States Supreme Court that a check pay- 
able ‘‘in current funds’ is negotiable. Bull v. Bank, 123 U.S. 105. 
The court remarked: ‘‘It was intended to cover whatever was re- 


For convenience, the New York statute will be used as the basis for these arti- 
cles. The section numbers referred to therefore will be the numbers that appear 
in that statute. All questions relative to or suggested by it will be answered by our 
Legal Department. : 
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ceivable and current by law as money, whether in the form of notes 
or coin. Thus construed, we do not think the negotiability of the 
paper in question was impaired by the insertion of these words.” 

There is one apparent exception to the rule which should be noticed. 
A bill or note is negotiable though made payable in money of a 
foreign denomination. The courts will take judicial notice of the 
fact that the value of foreign coin, as expressed in the money of ac- 
count in the United States shall be that of the pure metal of such 
coin of standard value; and that the value of the standard coin of 
the various nations of the world in circulation is estimated annually 
by the directors of the mint, and proclaimed on the first day of Janu- 
ary by the Secretary of the Treasury. These foreign denominations, 
therefore, can always be paid in our own coin of equivalent value. 

Norton on Bills and Notes, 46. 

The following instruments have been held non-negotiable by rea- 
son of uncertainty as to amount: A promise to pay or an order fora 
certain sum ‘‘and all other sums which may be due;’’ a certain sum 
‘‘and whatever sum you may collect of me for C;” *‘the proceeds of a 
shipment of goods, value about £2,000, consigned by me to you;” 
and ‘$800 and such additional premium as may be due on policy No. 
218,171.” Danielson Negotiable Instruments, 5th Ed., 62. 

In Smith v. Clopton, 4 Tex. 109, 1849, a promissory note was 
drawn for the payment of one dollar and fifty cents per acre for a 
certain parcel of land. It was not definitely known at the time of 
the execution of the instrument just how many acres the parcel con- 
tained. It wassubsequently surveyed and found to contain sixty-five 
acres and a statement of the number of acres and the amount of the 
note was written on the instrument and signed by the maker. It 
was held that the instrument became negotiable upon the signing of 
the statement, for ‘‘this acknowledgment conferred upon it cer- 
tainty as to the amount, the only requisite wanting to constitute it a 
commercial negotiable instrument.” 

In another instance, involving the question of certainty of amount, 
at time of the signing of a promissory note a mortgage was executed 
as part of the same transaction. The mortgage contained a clause 
in which the maker agreed to deliver to the payee all milk from a 
certain herd of cows and to ‘‘properly feed said cows to hold up the 
flow of milk.”” He was to be credited with the proceeds of the sale 
of the milk. The payee indorsed the note to a local bank, which in 
turn indorsed it to the plaintiff bank. The proceeds of the milk 
were sent by the payee to the local bank, but that bank, instead of 
forwarding the amounts received to the plaintiff bank, retained them 
and later became insolvent. The plaintiff bank then brought suit 
against the maker and, under the circumstances, its right to recover 
the face of the note turned upon the negotiability of the instrument. 
It was held that the provision referred to destroyed the negotiability 
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of the instrument. The maker was bound to deliver such milk as he 
obtained from the herd to the payee, for which he was to receive 
credit onthe note. In other words, he was bound to pay uncertain 
sums at unspecified and uncertain times prior to maturity. There was 
no way of telling from the papers themselves, or in any other way, 
with more than a vague approximation to accuracy, how much would 
be payable on the instrument at maturity. The cows might have 
yielded sufficient milk to pay off the note before the expiration for 
the year for which it wasto run, or the unforseen might have hap- 
pened, resulting in little or nothing in the way of proceeds to be ap- 
plied. And, in the language of the court, ‘‘in order to be negotiable 
an instrument must bear on its face entire certainty as to the amount 
to be paid, without regard to extrinsic evidence.” Roblee v. Union 
Stockyards Nat. Bank, Neb., 95 N. W. Rep. 61. 

A provision in a promissory note that, if paid before maturity, it 
should be discounted at twelve per cent. was held to render the note 
non-negotiable by reason of the uncertainty thereby caused. At the 
time of the execution of the note it was impossible to ascertain the 
amount which the maker would be required to pay, without consid- 
ering the discount, depending upon a condition uncertain of fulfill- 
ment. National Bank of Commerce v. Feeney, 12 N. Dak. 156. 

On the other hand, in Loring v. Anderson, 95 Minn. 101, a note 
for $250, providing that a discount of six per cent. would be al- 
lowed if paid before maturity, was held to be negotiable. The follow- 
ing is quoted from the opinion: ‘It is an essential condition of a 
promissory note that there be no uncertainty as to the amount of 
money it calls for at any particular time. Thus an instrument 
whereby the maker promises to pay to the payee or order or bearer 
a definite sum plus or minus a definite amount or discount is a prom- 
issory note, hence, it is negotiable; but if the promise be to pay a 
stated sum of money plus or minus an indefinite amount or discount, 
itis not a negotiable instrument.”’ 

‘If the note was not paid when due, there could be no uncertainty 
as to the amount receivable on it, for such amount would depend 
not upon any contingency or question of fact, for the law would de- 
termine the amount due on the note from its terms. On the other 
hand, while there is acontingency before the maturity of the note 
as to whether the maker will pay it at maturity or before, there is 
no uncertainty or contingency as to the amount to be paid in full dis- 
charge of the note at maturity or at any time before, if the maker 
elects to pay before.” 

INTEREST. 

Section 20 of the Negotiable Instruments Law is to be read in 
connection with section 21, providing that the amount payable on*a 
negotiable instrument is not rendered uncertain by the fact that the 
instrument calls for interest. Various cases have arisen under this 
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rule, which was well settled law long before the adoption of the uni- 
form law. It was held in Hope v. Barker, 43 Mo. App. 632, that a 
note was none the less negotiable because it expressed on its face 
that it wasto be without interest if paid at maturity and was to bear 
interest at the rate of ten per cent. if not paid when due. A certifi- 
cate of deposit, bearing interest if left for six months, but no inter- 
est after six months, was held to be negotiable. Kirkwood vy. First 
Nat. Bank, 40 Neb. 484. Anda provision for an additional rate of 
interest after maturity is not fatal to negotiability. Merrill v. Hur- 
ley, S. D., 62 N. W. Rep. 598. 

As was said in a similar case, Towne v. Rice, 122 Mass. 67: ‘‘As 
the sum to be paid is still definite and payable absolutely, this can- 
not effect the negotiability.”” In Gilmore v. Hirst, 56 Kans. 626, the 
following provision was held not to impair the negotiability of the 
instrument containing it: ‘‘With interest at the rate of 8 per cent. 
per annum until paid, interest when due to become principal, and 
draw 8 per cent. interest.” But, if the provision for interest makes 
the amount payable incapable of computation, negotiability is there- 
by destroyed. Wherea note carried ‘‘interest the same as savings 
banks pay," it was held that the instrument did not bear upon the 
face of it that certainty requisite to constitute a negotiable promis- 
sory note. The note was made at Fall River, Mass., and there was 


nothing to indicate whether the note of interest was to be fixed by the 
rate paid by banks in Fall River or those in the State of Massachu- 
setts, nor whether reference was had to savings banks or banks of 
some other kind. Nor could it be shown that any uniform rate of 
interest had been paid by banks in general, or by any particular class 
of banks. Whitwell v. Winslow, 134 Mass. 345. 


(To be Continued.) 
an | 


TREND OF SENTIMENT ON THE CENTRAL BANK. 


The ideas voiced by Robert B. Armstrong, Chicago, former Assistant Secretary 
of the Treasury, in an interview during the convention, well expresses the views of 
many on the Central Bank question. He said: 

‘*The idea of a great central bank is that it should be big enough and strong 
enough to act as a financial governor. And what is more to the point, it must be far 
enough removed from the stock ticker to be non-magnetic and non-speculative. * * * 

‘*The United States has no ‘ branch banks.’ It has no instruments for the con- 
servation of credit except the clearing houses. What the clearing houses have done 
in a fragmentary way in the past, the central bank could accomplish completely and 
permanently, provided it is constructive and is divorced from political affiliation and 
speculative affiliation direct or indirect. Otherwise, the central bank will not have 
the confidence of the public and will fail to prevent or control panics for the reason 
that panics are psychological and not logical. Back of every clearing house certifi- 
cate issued during the panic of 1907 was the faith of the public.” 





THE POSTAL SAVINGS BANK QUESTION. 


7/T\HE American Bankers’ Association has taken the attitude of 

direct and specific opposition to the postal savings bank plan, 

which President Taft felt constrained to advocate in his tour 

through the country. Many there be who are of the opinion 
that he took up the subject at this time merely because his party in- 
dorsed it in the platform of 1908. This view is probably as erron- 
eous as that other one, that the bankers oppose the plan merely be- 
cause of the supposed menace to their business. The discussion on 
both sides should be upon broader lines. 

The advocates of the postal plan were active during the conven- 
tion, their arguments, in pamphlet form, having been distributed 
among the members, and presented as cogently as the subject ad- 
mits. It may freely be conceded that the inculcation of thrift among 
our people would be assisted by the establishment of such banks. 
This is in fact the only tenable argument in favor of the plan; the 
others are open to serious question. It may also be conceded that, 
in general, the plan would prove beneficial rather than the contrary, 
to the banking interests, if it proved in practice to work as its advo- 
cates say it will. 

Much stress is laid upon the supposition that vast sums of hoarded 
cash will be broughtintouse. The estimates of the amount of money 
thus hidden away are, however, mere guesses, and usually exagger- 
ated; nor is it demonstrated that this bringing out of cash would 
prove an unmixed benefit to the country, particularly if purchased 
at the cost involved in having the Federal Government adopt the 
proposed plan. 

The argument that the postal system would provide a cure for 
panics is specious. The problem, in cases of crises, is to supply a 
sufficient amount of cash to meet demands of those who feel in doubt 
as to the safety of their deposits. The argument assumes that no 
depositor in a postal bank would become frightened; this would only 
be true in part. Moreover conditions on such occasions invariably 
make it necessary fora large number of individuals to draw upon their 
savings; a postal depositor would in such case be no different from 
any other. But since the bulk of the cash represented by the depos- 
its would be in banks or invested, the ability of the Government to 
respond to demands would be limited by the status of the banks; in- 
vestments could hardly be sold for cash in such a period. 

In order to meet thissituation, a new feature is introduced in con- 
nection with the plan. It is proposed to have the deposits repre- 
sented by a form of certificates somewhat like our paper currenc jy 
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with the ultimate object of having these circulate as money in time 
of stress; a new form of emergency currency in fact. This would 
mean inflation, upon the one hand, because the certificates could be 
so used at any time; and, upon the other hand, they would in all pro- 
bability be subject to discount on such occasions. 

But the new device does not stop there; it is proposed, further, 
to permit banks to use cash in their tills to obtain these postal certifi- 
cates, and by depositing the latter with the Treasury, obtain issues 
of their own notes thereon, since the security would certainly be 
equal to that of a Government bond. Thusa bank having $100,000 
of postal deposits (as a government depositary) could take this 
money to the post office and obtain certificates for $100,000, issue an 
equal amount of its own notes, and then get back as a Government 
deposit the cash originally held, unless indeed, the Government had 
use for the cash otherwise. Asa scheme for inflation this is about 
as neat as any that has been devised. The average man would at once 
say: Why not let the Government issue its own notes in such a case 
to relieve pressure? While the use of this device isto be limited by 
restraining features, it would hardly pass muster as a sound currency 
proposition, even for emergencies. 

The original objections remain unaffected by the arguments; the 
funds received by postal banks would have to be deposited in banks 
at say 2 4% per cent. or be invested in Government bonds; banks can- 
not afford to pay that rate of interest on such deposits all the year 
round, hence a large part of the deposits would have to be invested 
in Government bonds, say at 2 per cent. The President has already 
told us how much of a deception a Government 2 per cent. bond is; 
but that is another story. Suffice it to say that this involves a tax 
upon the people to pay interest on the bonds; and the plan opens the 
way to big appropriations by Congress, with such an immense fund 
available for use. We would have an era of National extravagance 
and waste, to offset the individual thrift. (Cuz dono? 

Obviously there is a moral duty somewhere to provide for the 
safe-keeping of savings; primarily the duty devolves upon the States; 
they should be aroused to the performance of that duty. In the ab- 
sence of action the Federal Government should devise the means to 
establish a savings system in existing banks under its jurisdiction and 
try other measures before launching intothe banking business itself. 

The experience of other countries does not, in general, present a 
sound argument. Not only is it a fact that these countries usually 
need money, have a large and growing public debt that absorbs the 
savings; but they have fiscal systems which regulate public outlays 
preventing waste. In both these respects the conditions here are 
vastly different. 





A NATIONAL BANKER’S VIEW OF THE SAVINGS 
BANK QUESTION. 


Editor Banking Law Journal. 

DEAR SIR: 

In the bringing together of views on the propriety of the acceptance of sav- 
ings deposits by commercial banks, in the BANKING LAW JouRNAL of September, 1909, 
the two main objections that have been made to this practice are set forth, viz. (1) that 
it is **an encroachment upon the legitimate field of the savings banks,” and (2) that, 
if permitted, all savings deposits should be under the law of the State where received, 
and should be segregated and invested under the restrictions of savings bank invest- 
ments. 

The first of these objections has not stood the test of discussion. We have all 
heard the point raised that there is something sacred in the character of a Savings Bank 
which gives it a right to a monopoly of the savings business in its locality. But there 
isnot. As remarked by Mr. James H. Johnson (quoted by you): ‘+ The figures [ have 
given (including $331,562,680 savings deposits in National Banks ) are evidence that 
the people want these depositories.” Further than this, in the arguments over the 
question of a postal savings bank department under control of the federal government, 
quick use has been made of the facilities for savings accounts offered by National and 
State banks in localities where there is, and under existing law will be, no Savings 

junk—this to meet the argument that a postal savings system will *+ meet a long felt 
want.” 

But it is to the second objection that I desire to call particular attention. The 
fact that Savings Banks are required to invest most of their deposits ina class of se- 
curities that are selected as being nearest to the requirement of absolute safety is the 
foundation for a plea that all savings deposits, wherever made, should be invested under 
similar restrictions; that the savings deposits of a National Bank, for instance, should 
be segregated and invested only in a preferred class of bonds. 

This plea, when it does not rest directly on a desire to cripple such a savings busi- 
ness, rests on a careless failure to note the difference in the security offered to its cus- 
tomers by a mutual Savings Bank and a National Bank.* A mutual Savings Bank, as 
in the State of New Jersey, when organized and opened for business, has no funds to 
do business with until some one comes in with a deposit—no capital, no surplus, no 
undivided profits. It must practically create a deficit by its outlay for furniture, 


fixtures and supplies, and this deficit must continue until the income from its invest- 


ments has made the deficit good. There have been cases in this State, when the initial 
business was slow, in which the Banking Department has called on the trustees to 
make good such a deficit. 

A National Bauk, on the other hand, has at the start its paid-in capital and the 
stockholders’ liability for a like amount, and very often a paid-in surplus. All this 
capital, individual liability and surplus stands between the depositors and a loss. Al- 
most all National Banks go on increasing their surplus. The surplus and undivided 
profits of the National Banks of the United States on September 23, 1908, equaled 84 


* All the stock Savings Banks reporting to the Comptroller of the Currency are 
in the District of Columbia, North Carolina, South Carolina, Florida, Iowa, Nebraska, 
Colorado and California. 
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per cent. of their capital. As Ihave had occasion to show elsewhere, the surplus of 
the Savings Banks of New Jersey in 1907 was 7 8-10ths of their deposits, while the 
capital and surplus of the National Banks of the State represented 35 per cent. of thi 
deposits, without including the double liability of the stockholders. 

Finally, as to the security of Savings Bank and National Bank investments, while 
Savings Banks are restricted to what are considered the most secure mortgages and 
bonds, the lesson of the panic of 1907 was that in such a crisis a// donds are subject to 
depreciation. If Savings Banks, at the lowest point of depression, had been called on 
to write down their bonds to market value, most of their surplus would have vanished. 

National Banks invest their funds in commercial paper and bonds. They may 
buy bonds that a Savings Bank may not, but the history of the National Banking sys- 
tem will show that their purchases are made with good and conservative judgment. 
They may not invest in real estate mortgages, as Savings Banks may, on the ground 
that such mortgages are not liquid assets. And, as an outcome of this ruling, Savings 
Banks in a season of panic must call on their depositors for time, while National Banks 
must pay on demand or close their doors. 

The loans and discounts of the National Banks of the United States on September 
23, 1908, amounted to $4,750,612,731, and their bonds, securities, etc. to $799,884, 180- 
These loans and discounts may for convenience be classed as commercial paper—recog- 
nizing the fact that many of the loans are backed by collateral. What of the security of 
this kind of investment ? Alexander Gilbert, then President of the New York Clear- 
House, in an address before the New Jersey Bankers’ Association in 1908, said: +: It 
has begun to dawn upon the minds of our national legislators that commercial paper 
as a security for bank note issues is more logical, more scientific and safer than 
bonds. What constitutes the difference between commercial paper and bonds? Both 
are promises to pay. One is a long-time note, the other a short-time one. One has be- 
hind it as security the commercial operations of the country-merchandise, the credit 
responsibility of the merchant or manufacturer, as well as of banks; the other has earn- 
ing capacity, good management and equipment, if it is a railroad, with the possible 
addition of a receivership if it is mismanaged; the power of taxation if it is a state, 
county or municipal bond.” 

The defenders of Savings departments in National Banks may, in conclusion, as- 
sert: (1) That there is no monopoly in a savings business; (2) that National Banks 
must be prepared to pay a// their depositors at any téme; that their capital, stockholders” 
liability and surplus are designed to assist them in making good this obligation, and 
that their investments, as their history proves, meet their requirements 

WILLIAM A. LINN, 
Prestdent People's National Bank, Hackensack, N. / 


a | 


A BOSTON AMALGAMATION. 


The Federal Trust Co. and the Mechanics’ Trust Co. of Boston, have consolidated 
under the name of the former, and the latter will be maintained as a branch of it. The 
capital stock of each was $500,000, and the merger will have a capital stock of 
$1,000,000. The price paid for the stock of the Mechanics was $123 and its stock- 
holders were accorded the privilege of subscribing to the new stock of the Federal at 
$138. Joseph H. O'Neil, President of the Federal, will be the President of the en- 
larged institution. 





his Department embraces all the newly decided cases of importance to 
bankers. bank counsel and bank directors. The experiences they disclose 
ire likewise worthy the careful attention and study of the merchant, 
the depositor and -he bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application 


TRUST COMPANY DIRECTORS. 


Kavanaugh v. Commonwealth Trust Company of New York. and others, New York Supreme Court, 
Saratoga County, September, 1909. 


The directors of a trust company are bound to exercise the same degree of care 
with reference to the interests of the company that men of ordinary prudence exercise 
in regard to their own affairs. Theyshould, unless unavoidably detained, attend the 
meetings of the board. They should diligently perform the active duties and re- 
sponsibilities attached to the office of director, and, where negligence on their part 
results in loss to the company, they are liable. 


The Commonwealth Trust Company of New York, formerly Trust 
Company of the Republic, was organized under the laws of the state 
of New York in March, 1902. Its by-laws provided for a board of 
twenty-five directors and an executive committee consisting of the 
president and six other directors. This executive committee was 
authorized by the by-laws to exercise all the powers of the board of 
directors, when that body was not in session, except the power to 
filla vacancy in the board. The executive committee meetings oc- 
curred weekly and the board of directors, theoretically at least, met 
once amonth. With the shipbuilding company promotion and other 
transactions, which resulted so disastrously for the trust company, 
the public is more or less familiar. The situation was summed up 
tersely by the court in the following statements: ‘‘ A trust company 
which was organized in March, 1902, was in August, 1902, depending 
entirely upon the success of the shipbuilding enterprise for its sol- 
vency. * * * They had as collateral the bonds of the shipbuilding 
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company to a larger amount than the Trust Company ought to have 
accepted, and some of the loans were of a much larger amount than 
they had any right to loan to any one person.” Noneof the directors 
had knowledge of the loans at the time they were made, but they 
would have gained such knowledge had they attended the regular 
monthly meetings of the board. It was their neglect in this respect 
that made them answerable to the company for the large losses 
sustained. 

Van Kirk, J. This action is brought by a stockholder to recover 
into the treasury of the Commonwealth Trust Company of New York, 
formerly the Trust Company of the Republic, a sum of money as 
damages suffered by the Trust Company; it being claimed that funds 
were wasted and lost through the negligence of the defendants, all 
of whom are, or were, directors of the said Trust Company, and some 
of whom are, or were members of the executive committee. 

The right to recover is grounded in negligence. It is claimed 
that, because the defendants other than the Trust Company were 
negligent in performing their duties as directors and disregarded the 
statute, the funds of the corporation were wasted and great loss suf- 
fered by the corporation. 

Article VIII, section 3, of the by-laws, provides that no disburse- 
ments except for current expenses or for an amount not to exceed 
$200 shall be made without being reported to the executive commit- 
tee for approval. ‘The last sentence of Article VIII, section 2, is as 
follows: ‘‘The executive committee may in its discretion authorize 
the president generally to make investments in such securities as are 
authorized by the charter of the company,and to dispose of such secu- 
rities without previously consulting as to details with the committee; 
but all such transactions shall be reported to the committee at its 
next meeting.” And, in the minutes of the meeting of the execu- 
tive committee on May 27th, 1902, it appears that the executive com 
mittee directed the secretary to present to the committee at their 
meeting a complete list of all loans and collaterals not previously 
passed upon by the committee. 

In all well regulated institutions, it is the custom and duty of the 
board of directors to know of the loans of the bank or trust com- 
pany. The loans are not made by the directors; but under the by- 
laws and as the agents of the corporation, the directors were under 
the duty to examine the statement of the condition of the trust com 
pany on that day,and the loans that had been made and the collaterals 
given therewith since the last previous meeting. 

I conclude, therefore, that it was recognized, on May 27th, 1902, 
under the by-laws, as well as the custom in New York City, that it 
was the duty of the executive committee to require all loans and in- 
vestments to be reported to it at its next meeting for approval, un- 
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less it be those call or Wall street loans which by custom were often 
outstanding but one day; and it was the duty of the executive com- 
mittee to have known of each of the loans in question at the next 
meeting after the loan was made, and of the directors generally to 
have known at the next meeting of the board. 

It is not a sufficient excuse to reply that the loans were not pre- 
sented to the executive committee; it was the duty of that commit- 
tee to require them to be presented. The directors and the mem- 
bers of the executive committee have active duties and responsibilities. 
Their duty is not lessened, nor is their responsibility discharged, by 
reason of the fact that they are informed there will be no regular 
meeting; their duties are not entirely limited to regular meetings. 
They may perform duties outside of regular meetings and each director 
and a member of executive committee, if he has cause to understand 
that there is necessity for action by himself, may act. (Cassidy v. 
Uhlmann, 170 N. Y. 521.) Where the duty of knowing exists, ignor- 
ance due to negligence of duty creates the same liability as actual 
knowledge and failure to act thereon. Where trusted officers cause 
loss, the directors who trusted them, and therefore neglected to ex- 
ercise the care a reasonably prudent man would exercise in his own 
affairs, cannot except liability, if such care would have avoided or les- 
sened the loss. It is not a full performance of duty to employ com- 
petent officers who are believed to be reliable. The directors have 
other and additional duties. They have the supervision and man- 
agement of the trust company and are to do those things the by- 
laws require of them. They are to obey the banking law and are to 
exercise reasonable diligence to do those things incident to the proper 
management of the trust company. When they became directors 
they accepted the obligation to so act. What else does their oath, 
required by statute, mean? The directors are not spies upon the 
officers, nor are they expert bookkeepers. Regular semi-annual or 
quarterly examinations of the affairs of the trust company by special 
committees are made because prudence and experience have shown 
them to be wise acts and not the acts of detectives or spies. The 
same is true of the work to be done at meetings of the board of di- 
rectors and of the executive committee. It is the work of prudence 
and is to inform the directors so that they may have knowledge on 
which to act. It cannot be required that the executive committee or 


the directors should make at each meeting the same complete exami- 
nation of the trust company and its affairs as is made on the quart- 
erly examinations—for example, that they should personally examine 
and handle the notes and the collateral; but they should learn the 
amount of each note, the time it is due, the names of the makers and 
indorsers and the collateral held, as these facts exist upon the day 
of the meeting; alsoa full statement of the condition of the bank on 
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each day is kept by every monetary institution. This statement does 
not contain the full details; but, unless the accounts are falsified, it 
will not require an expert bookkeeper to know that something is 
wrong, ifany considerable loan or item is omitted from the statement. 

When directors have chosen officers of a trust company, in whom 
they thoroughly rely, if they see fit then to entrust the business to 
those officers, it is their personal trust, and not the trust of the 
company itself or of the stockholders, and the true position is this: 
that, if the director sees fit to abandon his position and to rely upon 
the officer, either during vacation time or at any other time, he says in 
effect, I trust him and I assume the responsibility of his acts without 
performing my duties of supervision as the law and by-laws require 
me to do and I must be held accountable for the acts of the officer to 
the same extent as if I were present and performing my duties and 
consenting to his acts. 

Under the facts in this particular case, I am not much impressed 
by the contention that a director ts not negligent if he performs his 
duty as directors of other institutions of the same kind in the city or 
community perform theirs; that is, as the custom prevails. A man 
cannot believe he may neglect his duty or do a wrongful act because 
other men to his knowledge havethe habit. There are circumstances 
to which this rule may be applied, but it cannot lessen responsibility 
for failure to obey a provision of the statute or the by-laws of a cor- 
poration or a recognized duty. 

It urged that custom permits directors to take vacations. That 
prudent men take vacations and commit their personal business affairs 
to employees; that, if losses occur, on account of the acts of officers 
while a director is on vacation, he cannot be charged with negligence. 

It is true that the prudent man takes his vacation; but, when he 
does, he realizes that he is turning his business over to his employee. 
He takes the risk of mismanagement or misconduct while he is gone, 
knowing that such losses as he suffers thereby he must bear. He 
trusts his employee and goes; he does not pretend that, during his 
absence, he is performing his duty to his business. He is exercising 
faith rather than performance; he thinks he is doing his duty by him- 
self; that he has earned, and his continued good health requires, a va- 
cation. While on vacation he is not giving that care to his business 
which the prudent man ordinarily gives. It is not a question whether 
a prudent man takes a vacation; he does.’ But, while away, does he 
take care of his business at all? The directors are entrusted with 
duties. There is no understanding that they are to do their duty ex- 
cepting during vacation time. Nosuch exception iscontained in the 
requiredoath. Ifthey take vacations without making reasonable pro- 
vision for meetings of the board or the executive committee, they 
assume the risk of misconduct or mismanagement of the officers, which. 
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occasions loss, just as the business man assumes the risk of the miscon- 
duct of his employee; and, if they, in the discharge of their duties, 
could have prevented or lessened the loss, they cannot escape liability 
for that loss by pleading that they were on their vacations, as it was 
the custom for directors of trust companies to be at this time of year. 
A director may be excused by the board for a period of time and es- 
cape all liability; for then, through his associate directors, he has made 
reasonable provision for the management of the company’s affairs 
during his absence. 

It is true that a director need not give all his time and attention 
to his duties as a director. He is presumed to have other business. 
But it is still his duty to give reasonable attention to the affairs of the 
trust company. Does this position involve the proposition that every 
director, though absent, is responsible for the acts of those present, 
unless he is excused? Is every director to be treated as responsible 
as if present at every meeting? The answer to those questions must 
depend upon the facts ofeach case. If aman is unavoidably detained 
from a meeting, as, for example, by very pressing business, not vaca- 
tion or convenience, or by sickness or other necessity, he could hard- 
ly be charged with negligence for failure to be present and there per- 
form his duties. 

The members of the board or of the executive committee should 
attend to the appointed time for a meeting. A member, it is true, can- 
not pass a valid resolution, but he can require and gain all the infor- 
mation that could be had were a quorum present; nor is a member 
excused because the president informs him there will be no quorum. 

The members of the board or of the executive committee cannot 
abdicate their duties because there will be no quorum or because of 
convenient vacations, and turn the trust company over to the execu- 
tive officers, without assuming and incurring liability for the wrong- 
ful and imprudent acts of officers causing loss, which they would have 
prevented if they had attended to their duties. We must not overlook 
the fact that the duties of the officers and of the directors are entirely 
distinct The executive officers are the officers and agents of the 
Trust Company and not of the directors, and the officers are not to be 
expected to perform the duties of directors. 

Directors, not members of the executive committee, are not ex- 
cused from liability because they committed their duties to the execu- 
tive committee and relied upon them to examine the loans and col- 
lateral. The stockholders elected the directors, not the executive 
committee; and, if the directors saw fit to rely on the executive com- 
mittee, it was their own reliance and their own risk. They may dele- 
gate the work, not their responsibility. 

We believe the above propositions are applicable to and cover gen- 
erally the facts in this case. 


—— ++ 





THE BANKING LAW JOURNAL. 


DELAY IN COLLECTION OF CHECK. 


Hobart National Bank v. Mc Murrovgh, Supreme Court of Oklahoma, July 13, 1909. 103 Pac. Rep. 601 


M. delivering a check to H. Bank on April 27, 1903, on I. Bank in the sum of 
$314.50, with the understanding that said sum would be immediately placed to his 
credit in the former bank, and that he could check against same, at the time of the 
delivery of the check to H. Bank he checked against same in the sum of $50; H. Bank 
trans nitting said check to its correspondent, C. Bank, charging said item against 
and receiving credit in a like sum in said bank asa cash item, said C. Bank in turn 
transmitting said check to its correspondent bank at G., charging said sum to said 
bank as a cash item, said bank at G. transmitting said check to the drawee bank by 
mail for remittance thereon. On May 12, 1903, said check was canceled by said 
drawee bank, and the amount of same charged against the account of M. On June 
2, 1903, H. Bank was notified by the bank at G., through C. Bank, that it had no re- 
sponse from the drawee bank; said H. Bank notifying M. of such information, with- 
out returning or offering to return said check. In the meantime I. Bank failed. //e/d, 
that H. Bank was the owner of said check for value, and hable to M. for loss on ac- 
count of such laches. 

(Syllabus by the Court.) 


Error from District Court, Kiowa County; F. E. Gillette, Judge. 


Wicuiams, J. In this case, on the 27th day of April, 1903, the 
plaintiff in error received the check on the Indiahoma Bank in the 
sum of $248 in satisfaction of the note, on which there was a balance 
due in that amount, secured by the mortgage, and the other check in 
the sum of $314.50, at least with the implied understanding that said 
amount might be checked against by the defendant in error, for, at 
the time that the checks were received and credited on the account 
of the defendant in error, he checked against such account in the sum 
of $50, and also prior to the time that plaintiff, to wit, June 2, 1903, 
advised him that there were any infirmities in either ot said checks, 
the defendant in error checked again against the same in the further 
sum of $50. These checks on the Indiahoma Bank were indorsed and 
transmitted to the Citizens’ National Bank of Chickasha; the plaintiff 
in error receiving credit therefor on its account with said bank. Then 
in turn they were indorsed by the Chickasha Bank and transmitted to 
the Capital National Bank, of Guthrie, where the Chickasha Bank re- 
ceived credit therefor; the plaintiff in error drawing on its credited 
balance as it desired in the Chickasha Bank. 

A ‘*check” being a bill of exchange upon a bank or banker, pay- 
able on demand without interest (chapter 54, art. 4, § 113 [section 
3703], Wilson’s Rev. & Ann. St. 1903), when the plaintiff in error re- 
ceived the two checks on the Indiahoma Bank, canceling and surren- 
dering up the note and chattel mortgage for the check for $248, and 
then and there permitting the defendant in error to check against the 
other check in the sum of $50, and thereafter, on, to wit, May 29, 1903, 
and prior to the discovery of the infirmity in the $314.50 check, again 
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in the sum of $50, the plaintiff in error became the owner of the 
$314.50 check for value. In the case of Noble et al v. Doughten, 72 
Kan. 344, the court said: ‘‘ The payee indorsed the check and deposi- 
ted it in the Philadelphia Bank, with which it was in the habit of 
dealing, according to the business forms under which transactions 
of that character are usually conducted. The legal effect of such 
conduct, where no reservations are made or limitations are im- 
posed by either party, and no agreement or understanding appears 
other than that which the law implies, is well settled by the best- 
considered cases. When the payee of the check received credit for it, 
the bank became indebted to him in a sum equal to the amount of the 
credit, his funds in the bank subject to the immediate withdrawal 
upon his check were augmented to the same extent, the check itself 
became the property of the indorsee, and the payee’s relation to it 
became that of one who had transferred title to it by indorsement. 
If the depositor had desired to establish the relation of principal and 
agent between himself and the depositary, he should have indorsed 
the paper for collection merely, or otherwise should have indicated 
his purpose; and, if the bank did not intend to accept the check as 
money, it should have entered it as paper, and not as cash, or other- 
wise should have made manifest its intention to collect merely. 2 
Morse on Banks and Banking, § 583.’" This rule is supported by the 
following authorities: Burton v. United States, 196 U.S. 283; Mann 
v. Second National Bank, 34 Kan. 746; Morrison v. Farmers’ & Mer- 
chants Bank, 9 Okl. 701; Winfield National Bank v. McWilliams, 9 
Okl. 510; First National Bank v. Armstrong, 39 Fed. 231; Ayres v. 
Farmers’ & Merchants’ Bank, 79 Mo. 421; Metropolitan Bank v. Loyd, 
go N. Y. 530. 

The acceptance of the check imposed upon the plaintiff in error 
the necessity of using due diligence to realize upon it, in order to 
escape responsibility for loss, if, in the meantime, the drawee should 
become insolvent. Anderson v. Rodgers, 53 Kans. 542; Kilpatrick 
v. B. & L. Association, 119 Pa. 30; The Freeholders of Middlesex v. 
Thomas & Martin, 20 N. J. Eq. 39. Ifthe plaintiff in error was guilty 
of laches in the performance of its duty, resulting in loss or damage 
to the defendant in error, to the extent of such loss or damage it must 
respond. Lowenstein v. Bresler, 109 Ala. 326; Watt v. Gans, 114 
Ala. 264; Merchants National Bank v. Samuel (C. C.) 20 Fed. 664; 
Downey v. Hicks, 14 How. 240. Now, in this case a month and more 
elapsed after the plaintiff in error bank secured the checks on the 
Indiahoma Bank and the time of its report from the Capital National 
Bank, through the Citizens’ National Bank of Chickasha. The lapse 
of such time, without further action by plaintiff in error, was such 
laches, when the result shows that the delay occasioned the loss; but 
it is suggested that the defendant in error was notified in sufficient 
time to have gone and made his demand on the Indiahoma Bank, and 
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thereby save himself and prevent any one from being damnified by 
the transaction. Suppose the defendant in error had gone to the bank 
before it closed its doors, he would have found the bank in possession 
of his check with it canceled and his account charged with the amount 
of the check. When the plaintiff in error took this check, it put same 
in the hands of its correspondent at Chickasha, which, under the rules 
as understood by the plaintiff in error, sent it to its correspondent, 
the Capital National Bank, at Guthrie, which in turn sent same by 
mail to the drawee bank, the Bank of Indiahoma, and said drawee 
bank was permitted to retain said check from May 12, 1903, without 
any inquiry or further action onits part. Under the facts in this case, 
such laches on the part of the plaintiff in error cannot be excused, 
even though it were acting as the agent of the drawer for the purpose 
of having the check collected. 

It is not necessary to determine the question as to whether or not 
the Hobart National Bank, having used due care in selecting a cor- 
respondent bank, if its correspondent was negligent in and about 
making the collections and in sending the check directly to the pay- 
ing bank for payment, the defendant bank would be responsible to 
the plaintiff for the negligence of such correspondent. That question 
is hereby specially reserved, for under any event the plaintiff in error 
is liable in this case. By permitting its correspondent to retain this 
check for such a length of time, without taking any action toward 
tracing the same and realizing thereon or reclaiming the same and 
returning it to the defendant in error within a reasonable time, would 
render the plaintiff in error liable to this defendant in error. 

Finding no reversible error in the record, the judgment of the 
lower court is affirmed. All the Justices concur, except Hayes, J., 
not participating. 


ACTION ON LOST CHECK. 


Smith v. Nelson, Supreme Court of South Carolina, July 27,1909. 65S. E. Rep. 261. 


The payee of a check, which is lost inthe mail after he had indorsed it and di- 
rected it to a third party, may bring suit on the check as upon a lost instrument. 
The drawer of the check, having withdrawn from the bank all the funds, against 
which the check was supposed to be drawn, cannot defend on the ground that the 
indorsement by the payee operated as an assignment. 


Action by J. D. Smith against Walter L. Nelson, carrying on 
business as Nelson & Munzenmair. Judgment for defendant. Plain- 
tiffappeals. Reversed and remanded. 


Aupricu, A. A.J. The question for decision is, Does complaint as 
amended state a good cause of action, entitling plaintiff to equitable 
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relief ? Complaint alleges that plaintiff had sold to defendant a num- 
ber of cattle for $259.32; that the defendant gave the plaintiff, in 
conditional payment of the same a check upon the Columbian Bank- 
ing & Trust Company, payable to the order of plaintiff, which check 
the plaintiff indorsed over payable specially to the order of a party in 
Georgia, whom plaintiff owed on his part for the same cattle; that 
plaintiff deposited the check in the post office, properly addressed to 
the party in Georgia, but the said check, as plaintiff is informed and 
believes, was lost inthe mails, and was never delivered to the said 
party in G2orgia, and has never at any time been received by him. 
The allegation of the complaint, therefore, is that the check which 
was given in payment for the cattle, had been lost, and never used, 
and the complaint upon the whole must be construed to be a suit 
upon a lost check. 

The authorities in this state are conclusive to the effect that a suit 
will lie upon a lost note, and that in such case, when the suit is upon 
a lost note, the proper course is for the loser to go into equity, when 
by a degree of the court sufficient indemnity can be required to re- 
lieve the defendant from the danger of being made liable a second 
time. Whitesides v. Wallace, 2 Speers, 193; Davis & Tarlton v. 
Benbow, 2 Baily, 427; Chewning v. Singleton, 2 Hill, Eq. 371; Ward- 
law v. Gray's Adm'rs, Dud. Eq. 85. Tae principle of these cases will 
apply equally to other lost negotiable instruments including checks. 
It follows from the decisions in this state that there is no doubt that 
an action in equity will lie to recover upon a lost note or check, and 
thatin such case in decreeing a recovery the court will protect the 
defendant by a suitable provision for indemnity. 

Tae respondent raises the ground that the authorities do not ap- 
ply, inasmuch as it appears upon the face of the complaint that the 
check which is the subject of the action was assigned and transferred 
to a party in Georgia, and that the plaintiff is not the real party in 
interest, and had no title to the check. If the check were in exist- 
ence, and in the hands of athird party, duly indorsed over to him, 
such third party as the final holder would have a right of action 
against both the plaintiff as indorser and the deferdant as the maker 
of the check. The plaintiff, however, as payee would also have a 
right of action against the defendant as maker. They would both be 
liable to the holder of the check, but the defendant as the original 
maker would continue liable to the plaintiff as original payee or as 
indorser until the debt represented by the check was settled. The 
rule is precisely the same as exists between the maker and the suc- 
cessive indorsers according to succession on an inland bill of exchange 
or a promissory note. 2 Daniel on Nego. Inst. (4th Ed.) §§ 1651, 
1652; each indorser being liable to all subsequent indorsees as the 
miker is liable to all indorsers. Any indorser who is called upon by 
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the holder to pay can enforce the liability against the maker; the lia- 
bility of the maker being enforced for the benefit of the actual holder 
at the time of the trial. So, also, if the check which was delivered 
to the plaintiff had been by him actually indorsed over and delivered 
to a third party, and was in the possession of such third party, it 
would operate as an equitable assignment pro tanto of the funds of 
the drawer in the bank, so as to permit the holder to sue the bank for 
the recovery of such funds as were in the bank, whenever it received 
notice of the check, to the extent of the check. Bank v. Bank, 74 
S. C. 210. 

The case presented is in a different class. The complaint alleges 
that the check is lost; that it never has been received by, and is not in 
the possession of,the party in Georgia to whom it wasaddressed. This 
is a part of the plaintiff's allegations, and at the time of the trial it 
miy be incumbent on him to sustain it by the proper proof. Assum- 
ing, however, that it be true, as alleged in the complaint, that the 
check has been lost, and has never been received, and is not now held 
by the party in Georgia, does the mere fact of having mailed it to 
such pirty divest the original holder of his interest, so as that he is 
not able to sue the drawer uponit? We hold that if the check was 
lost and never delivered to the party to whom it was addressed, and 
the plaintiff still remained responsible for its amount to the party in 
Georgia, whom he intended to pay thereby, the original holder has 
title in himself, and can sue upon the check as a lost check. The 
case of Savannah National Bank v. Haskins et al., tor Mass. 370, 3 
Am. Rep. 373, is exactly to the point, and the reasoning of the case 
commends itself to us. 

The cas2 of Mitchell v. Byrne, 6 Rich. Law, 171, is not applicable 
to the present case. In that case the bills of exchange paid by Moon 
in Liverpool were paid simply for the honor of the plaintiff, Mitchell 
& Co., and Moon himself stated that he had accepted and paid the 
bills of exchange of plaintiff only for the honor of the plaintiffs, and 
looked to them solely for repayment. He did not look atall to Booth, 
who was the original party upon whom the bills had been drawn by 
Mitchell & Co. Wecannot hold that, although the holder of a bill 
paid for the honor of the drawer holds it as indorser, with all the 
rights against the parties to the bill which indorser can confer, yet 
there is nothing to prevent the holder surrendering the bill to the 
party for whose honor the bill was paid, and relinquishing to him all 
the holder’s rights in the instrument, and that, such being Moon's 
intention, Mitchell & Co. remained creditors of Booth as holders of 
the bills. In the present case the plaintiff substantially occupies the 
same position that was occupied by Mitchell & Co. in the case of 
Mitchell v. Byrne. The original debt was due to the plaintiff in this 
cause, as it was due to Mitchell & Co. in Mitchell v. Byrne. In 
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neither case had that debt been actually paid. In the present case 
the check given for its payment has been lost, and the defendant has 
himself withdrawn from the bank on which the check was drawn the 
funds on which the check was to operate. Inthe Mitchell v. Byrne 
case the bills of exchange drawn on Booth had been accepted by 
Booth, and his acceptance dishonored at maturity, and they were 
then taken up by Moon to protectthe commercial honor of Mitchell 
& Co. The court practically held that, because Moon had taken up 
the bills to protect Mitchell & Co.’s honor, that did not release Booth, 
who had dishonored his acceptances, and who still remained liable to 
Mitchell & Co. on the original debt; Mitchell & Co. being responsible 
over to Moon. So in the present case the plaintiff is still liable over 
to the party in Georgia for the cattle. The loss of the check cannot 
operate to give the cattle to the defendant for nothing, and the ce 
fendant still remains liable to the original payee, the plaintiff. As 
the plaintiff in the present case occupies the position of Mitchell & 
C». in Mitchell v. Byrne, sothe defendant Nelson occupies the rela- 
tive position of Booth. Both Nelson and Booth are the parties prim- 
arily liable on the instruments, Nelson on his check and Booth on 
his acceptance, and the reason of the rule is that the party primarily 
liable to the original condition should remain so until there is pay- 
ment or satisfaction in some way to the original creditor. The de- 
fendant can suffer no loss by meeting his obligations, as the complaint 
alleges the willingness of the plaintiff to give (as it is the duty of the 
court to require) such indemnity as to the court shall seem proper to 
properly secure and indemnify the defendant Nelson from any loss 
or damage by reason of being again asked to make good the check 
that was lost. 

We also fail to see how the defendant can be entitled to rely upon 
the claim that the mailing of the check to the party in Georgia oper- 
ated to assign to such party the funds in the bank to the extent of 
the check, in the face of the fact, as alleged in the complaint, and 
which must be taken as admitted on this hearing, that the defendant 
after the issue of the check drew out of the bank all the money that 
the check was supposed to be drawn upon, and assigned and converted 
the same to hisown use. He, therefore, has now in his own posses- 
sion the very money which he claims to have been assigned in the 
bank by reason of the check, and there is nothing in the bank which 
the check can operate on as an assignment. 

We hold that the complaint does set out a good cause of action in 
equity in favor of the plaintiff against the defendant, and it is accord- 
ingly adjudged that the judgment below be reversed, and that tre 
cause be remanded to the court of common pleas for Charleston 
county for further proceedings in accordance with this judgment. 


— +++ 4 
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STEPS jTO HOLD INDORSER. 


McDonald v. Luckenbach, Circuit Court of Appeals, Third Circuit, April 19, 1909. 170 Fed. Rep. 434. 


Where the president and secretary of a corporation execute a corporate note, 
acting in their official capacity, and then sign their names individually on the back 
of the note, their liability, under the Negotiable Instruments Law, is that of indorsers 


and they can be held only where presentment, demand and notice of non-payment is 
shown. 


In E-rorto the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 


Gray, Circuit Judge. The record brought up by the writ ef error 
in this case discloses that Edgar F. Luckenbach, in January, 19c8, 
as executor of Lewis Luckenbach (hereinafter called the plaintiff), 
brought suit against Frank J. McDonald (hereinafter called the de- 
fendant), on a promissory note, bearing date July 2, 1903, for the 


payment of $10,000, four months after date, with interest. The note 
was in this form: 


$70,000. Philadelphia, Pa., July 2, 1903. : 

: Four months after date we promise to pay to the : 

: order of Lewis Luckenbach ten thousand dollars at 

: 1336 Beach Street, Philadelphia, without defalca- 

: tion, for value received, with interest. 

: (Signed) The Holden Regealed Ice & Machine Co. 
Henry J. Kunsig, Prest. 


The note was indorsed: 
Henry J. Kunsig. 
Frank J. McDonald. 


Sommers N. Smith. 

In the statement of claim it was averred that this note ‘‘was in- 
dorsed by the defendant for the purpose of giving credit to the said 
Holden Regealed Ice & Machine Company, and delivered to the 
plaintiff's testator,” etc. 

At the trial, there was no evidence produced by the plaintiff, or 
otherwise, that the said note was presented for payment at the office 
of the Holden Regealed Ice & Machine Company, at its maturity, or 
at any other time or place whatever, orthat any notice of the non- 
payment of the note, and the default of the maker in that respect, 
was ever given to the defendant, as indorser of the same. Indeed it 
is admitted that neither of thesethingsoccurred. The plaintiff how- 
ever, contended and now contends: (1) That underthe circumstances 
disclosed by the evidence, the defendant was liable as a maker, and 
therefore presentment was unnecessary, or (2) if he were to be 
treated as an indorser, under the circumstances no notice of dishonor 
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was required. The court below, having refused the motion to direct 
a verdict for defendant, gave peremptory instructions to the jury to 
find a verdict for the plaintiff. The reasons for doing so are given 
by the learned judge in his opinion refusing defendant’s motion for 
a new trial and for judgment non obstante veredicto, as follows: 

‘* At the argument on this motion, it was urged that, underthe Negotiable In- 
struments Act of Pennsylvania of May 16, 1901 (P. L. 203), the defendants could only 
be held as indorsers under section 63 of the act, which provides: ‘ A person placing 
his signature upon the instrument other than as a maker, drawer or acceptor, is 
deemed to b2 an indorser, unless he clearly indicates by appropriate words his in- 
tention to be bound in some other capacity.’ It there was no other evidence in the 
case except the note itself, with these defendants appearing as they do upon the 
back of the note as indorsers, of course this section would apply and they could not 
be held in any other capacity. It would then have been necessary for the plaintiff to 
prove presentment and notice. But this section has no application, because the un- 
con‘radicted evidence aside from the note, shows that the case falls within sections 
80 and 115 of the Negotiable Instruments Act. It is provided in section 8othat‘ pre- 
sentment for payment is not required in order to charge an indorser where the instru- 
ment was made or accepted for his accommodation, ard he had no reason to expect 
that the instrument will be paid if presented,’ and section 115 provides that ‘notice 
of dishonor is not required to be given to an indorser in either the following cases ; 
* * * (2) Where the indorser is the person to whom the instrumentis presented for 
payment; (3) where the instrument was made or accepted for his accommodation.’ 

‘ The evidence shows that theindorsers were the real parties in the transaction 
and the name of the ice company was only used for the purpose of carrying out the 
transaction between the indorsers and the lender. The plaintiff if he had endeavored 
to present the note at maturity, would necessarily have presented it to either Kun- 
zig or McDonald. These men knew there were no other parties who could pay the 
note but themselves in any capacity, and they had all the information which they 
could have received if every formality required by the law had been complied with 
For these reasons the motion for judgment non obstante veredicto is overruled.” 

We are compelled to differ from the learned judge of the court 
below, in the view here taken by him of the effect of the evidence, 
and consequently in the conclusions of law founded thereon. We 
do not think that the relation of the parties to each other, as disclosed 
by the testimony, differs from that which appears from the instru- 
mentitself. By sections 63 and 64 of the Negotiable InstrumentsAct of 
Pennsylvania of 1901, it is provided as follows: 

‘‘Sec.63. A person placing his signature upon an instrument otherwise than 
as a maker, drawer or acceptor, is deemed to be an indorser, unless he clearly indi- 
cates by appropriate words his intention to be bound in some other capacity. 

‘Sec. 64. Where a person, not otherwise a party to an instrument, places there- 
on his signature in blank, before delivery, he is liable as an indorser in accordance 
with the following rules: 


‘‘ 1. If the instrument is payable to the order of a third person, he is liable to 
the payee and to all subsequent parties. 


‘*2. If the instrument is payable to the order of the maker or drawer, or is pay- 
able to bearer, he is liable to all parties subsequent to the maker or drawer. 


‘*3. If he signs for the accommodation of the payee, he is liable to all parties 
subsequent to the payee.”’ 


It is very clear that the requirement of these sections of the stat- 
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ute in this respect is, that one whose signature has thus been attached 
to a negotiable instrument, can be held to no other or greater liabil- 
ity than that of an indorser, ualess he has, in appropriate language 
used for that express purpose, indicated an intention to be bound in 
some other capacity. This intention is not to be inferred from con- 
duct, or from language that is equivocal, much less from that which 
is consistent with an intent to assume only the secondary liability of 
an indorser, and not the primary liability of a maker. 

[t is true that the defendant and the two other indorsers were of- 
ficers and stockholders of the company, as was also the decedent and 
payee of the note; that they were interested in the success of the cor- 
poration of which they were directors and stockholders; that they 
were, so to speak, managing directors, and as such were financing the 
affairs of the corporation. It appears that at a meeting in Camden 
for that purpose, held at the office of the company, at which all the 
dostors, including decedent, were said to be present, it was proposed 
that a loan of $10,000 should be secured, in order to enable the com- 
pany to finish a certain contract, for which they were to receive 
$16,009, as well as carry forward other business of the company. Just 
after the adjournment of this meeting, the payee of the note, Luck- 
en»bach agreed to loan this money, and he afterwards gave a check 
for the same to one of the directors, upon condition that he should 
have delivered to him the note of the company, indorsed by the presi- 
dent thereof, and two of the directors, one of whom was the defend- 
aat. Tais check for $10,000 was forthwith deposited to the account 
and credit of the company, the maker of the note, and it is the un- 
contradicted evidence that it was used in the prosecution of the com- 
pany’s legitimate manufacturing work. 

We think there is no evidence disclosed by the record, tending to 
s iow that anything else was contemplated by those who negotiated 
this loan, than that it was to be a loan to the corporation for the 
pro notion of its business, for which the corporation was to be prim- 
arily bound by the promissory note which it made, and that the di- 
rectors who loaned their credit by indorsement assumed the second- 
ary liability of indorsers and none other. All the evidence is consis- 
tent with this statement of the transaction, and no other interpreta- 
tion, it seems to us, can be given to it, unless, indeed, directors and 
officers of a corporation interested in its successful operation cannot, 
in negotiating a loan for the benefit of the corporation, insure its 
credit by assuming only the liability of indorsers of its negotiable 
paper. Such a proposition, of course, can be sustained neither by 
reason nor authority. In the present case, al] the evidence tencs to 
show that the payee of the note had no other thought than that the 
security he held for his note was what it purported to be on its face, 
i. e., the primary liability of the corporation, as maker, and the 
secondary liability of the defendant and his two colleagues, as in- 
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dorsers. No apparent eagerness or zeal on the part of these indorsers 
and the payee, to raise this money for the purposes of the corpora- 
tion, can obscure or contradict the evident intention that the form of 
the contract and the liability of the parties thereto, given and taken 
in security for the loan, should not be other than as indicated on the 
face of the instrument itself. In no other sense than as active and 
zealous business managers can they be called, as the learned judge 
of the court below calls them, the real partiesin the transaction, and 
we cannot agree with him that the evidence shows that the loan was 
made directly to these three directors, for their own purposes or 
otherwise. In transactions of this kind, the corporate entity is as 
distinct from its officers and directors as it is from third persons with 
wh)m it transicts business, and stockholders or directurs who lend 
their individual credit to the corporation of which they are members, 
by indorsement of nezo:iable paper, or otherwise, are entitled to the 
sime rights and immunities which attach to the status of indorser or 
surety, where third parties have assumed those liabilities. 

In the case before us, under the statute of Pennsylvania, as well 
as at common law, the contract of the defendant, as indorser of the 
company’s note, was that his liability to pay the same was secondary, 
and woull only become fixed after its maturity, by due presentment 
to the maker, and in case of refusal or default by the maker, by due 
notice of such default to him asindorser. In the absence of waiver 
on his part, no assumption that, by reason of his official position in 
the corporation, he might have known, or did know, that the com- 
pany was unable to pay the note at maturity, can deprive the de- 
fendant of the protection of his contract, or relieve plaintiff's deced- 
ent from the requirement to give due notice of default, in order to 


fix his liability as indorser. The judgment below must therefore be 
reversed. 


OVERDRAWN PARTNERSHIP ACCOUNT. 


Morris v. First National Bank of Sampson, Supreme Court of Alabama, May 20, 1909. 50 So. Rep. 137 


One of two partners was the cashier of the bank which carried the firm account. 
The firm bookkesper was assistant cashier of the bank. The cashier member of 
the firm instructed the bookkeeper to draw certain checks on the firm's account in 
payment of his own (the partner's) personal obligations. These checks overdrew 
the account, but the bank paid them. It was held that the bank could recover the 
amvunt overdrawn from the other partner, though he had instructed the bookkeeper 
to draw checks for firm purposes only. It was also held that knowledge by the 
bookkeeper of the dissolution of the firm before the drawing of the last check was 
not notice to the bank. 


Action by the First National Bank of Samson against J. J. Morris 
and W. T. Edge, late partners composing the firm of Samson Live 





756 THE BANKING LAW JOURNAL. 


Stock Company. Judgment for plaintiff, and defendants appeal. 
Affirmed. 


The Samson Live Stock Company was a firm, composed of J. J. 
Morris and W. T. Edge. Griggs was the cashier and bookkeerer of 
the Samson Live Stock Company during its existence, and is also 
assistant cashier and bookkeeper of the bank. J. J. Morris was one 
of the members of the firm of the Samson Live Stock Company, and 
during the years 1906 and 1907 was cashier of the bank. Under the 
arrangement between the two, checks were drawn by Griggs es the 
bookkeeper of the live stock company and paid by Griggs as the as- 
sistant cashier and bookkeeper of the bank. The account is founded 
upoa overdrafts composed of some of these checks so drawn and paid. 
The defendants offered to show that the live stock company was nct 
indebted to some of the parties in whose favor the check was drawn, 
but that. Edge individually was indebted to them, and these checks 
were drawn to pay his individual checks. The court refused to per- 
mit this evidence. It was shown by Griggs’ testimony, and not dis- 
puted by Edge, that these checks were drawn by Edge’s direction. 
M orris offered to testify that Griggs was instructed and authorized to 
draw checks to pay all debts of the Samson Live Stock Company, but 
was not authorized to draw any check for any sum not owing by the 
Samson Live Stock Company. At the time of the dissolution of the 
firm and the withdrawal of Morris therefrom, Griggs was present and 
knew all about it. It is not made to appear from the recoid whether 
Morris was then connected with the bank or not. 


ANDERSON, J. The checks were drawn for the Samson Live Stock 
Company, a firm composed of Morris and Edge, by Griggs, the bcok- 
keeper of said firm, and who was also assistant cashier of the plain- 
tiff bank, and upon the order and direction of one of the partners, 
Edge. It was therefore immaterial as to the instructions given Griggs 
by Morris, as between the firm and third persons, as Edge had as 
mac 1 authority to direct the bookkeeper as his copartner, Morris, and, 
when the checks were drawn upon the direction of one of the partners 
and were paid by the bank, they became a valid claim against the firm 
and each member thereof, regardless of the previous instructions from 
Morris to Griggs. 

It was also immaterial that the firm had been dissolved when the 
last check was drawn and paid by the bank, unless the bank had no- 
tice of the dissolution, as it had been dealing with said firm, and the 
individual partners were liable for the debts contracted, even after 
dissolution, unless the bank had notice of said dissolution. True, the 
defendants proposed to show that Griggs had notice of the dissolution ; 
but Griggs occupied a dual position, and the notice he may have ac- 
quired as bookkeeper of the defendants could not be imputed to the 
bank. Traders’ Ins. Co. v. Letcher, 143 Ala. 400; Cen. of Ga. v. Jo- 
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seph, 125 Ala. 319; Patterson v. Irvin, 142 Ala. 401. The defendants 
did not propose to prove that the bank had notice of the dissolution, 
or that Griggs got notice while acting for the bank. If he knew of 
the dissolution because of being bookkeeper for the defendants, notice 
thus acquired was not binding on the bank. To have put the trial 
court in error, defendants should have proposed to show that the bank, 
or that Griggs, as agent of the bank, had notice of the dissolution, as 
notice to Griggs, who was also bookkeeper of the defendants, was not 
of itself sufficient to charge the bank with notice. 

The judgment of the circuit court is affirmed. 

Affirmed. 


__ 


= = 


re 


NEGOTIABILITY. 


First National Bank of Lineville v. Alexander, Supreme Court of Alabama, June 8, 1909. 50 So. Rep 45. 


A note, payable at a bank four months after date, with interest from maturity 
until paid, drawn to the order of J. M. Minnis, containing a waiver of exemptions, 
and retaining the title to two mules, is a negotiable instrument. 


Action by the First National Bank of Lineville against T.E. Alex- 
ander. Judgment for defendant, and plaintiff appeals. Affirmed. 

See, also, 152 Ala. 585, 44 South. 866. 

The note as set out in this record is as follows: 


Lineville, Ala., May 6, 1905. 
Four months after date I promise to pay to the : 
order of J. M. Minnis $313.55, value received, with : 
interest from maturity until paid, payable to the : 
First National Bank of Lineville, Alabama. |Here : 
follows waiver of exemptions, etc., and also retain- 
ing title to two mules. | 
[ Signed | 7. £. Alexander. 


Certain credits were indorsed on the back of the note, aggregating 
$107.65, and the name ‘‘J. M. Minnis” was indorsed thereon. The 
substance of plea 3 is stated in the opinion of the court. 


Simpson, J. This action was brought by the appellent against the 
appellee on a promissory note. When the case was before this court 
on a former appeal, the note was not set out in the record, and, from 
the description in the complaint copied into the record, it was de- 
clared to be a nonnegotiable note. From the description and copy of 
the note in this record, it is a negotiable promissory note, payable 
originally to J. M. Minnis, and by him indorsed. 


—— ee 
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CONDITIONAL NOTE--PROVISION AS TO DEFAULT 
IN INTEREST. 


Gillette v. Hodge, United States Circuit Court of Appeals, Eighth Circuit, May 3, 1909. 170 Fed. 
Rep. 313. 


A provision that a promissory note shall become due upon default in payment 
of interest gives the holder an option to declare the note due upon such default and 
does not affect its negotiability. 

That a note was delivered upon acondition which was not complied with is not 
a defense against the instrument in the hands of a bona fide indorser for value before 
maturity. 


In error to the Circuit Court of the United States for the District 
ot Minnesota. 


Amipon, District Judge. This wasan action brought by Hodge 
Bros., the defendants in error, against the plaintiffs in error, on three 
promissory notes, dated April 13, 1903, payable to Robert Burgess 
& Son, or order, respectively, July 1, 1904, 1905, and 1906, with in- 
terest payable annually. The notes contained a provision that de- 
fault in the payment of interest should cause the whole note to be- 
come immediately due. The plaintiffs are private bankers, who dis- 
counted the notes at the rate of 10 per cent. on June 2, 1904, passing 
the proceeds to the credit of the payees, who afterwards drew the 
same in full. The answer interposes two defenses: First, that the 
notes were given as the purchase price of a stallion, and that the 
horse failed to comply with the warranties made by the vendors; 
second, that the notes were handed to the payees by the defendants 
upon an express agreement that they should not be treated as de- 
livered until the signature of four other persons named in the an- 
swer should be obtained, and that, unless such signatures should be 
obtained, the notes should be of no effect. To make these defenses 
available, the defendants first sought to show that the notes were 
dishonored at the time they were acquired by the plaintiffs. Their 
main reliance for establishing this fact is the provision in the notes 
that they should become immediately due if there was default in the 
payment of interest. The first year’s interest was due April 13, 1904. 
This installment of interest was, therefore, past due on June 2d, 
when plaintiffs acquired the notes; and it is urged that this fact, 
when combined with the clause of the note just referred to, caused 
the notes to mature April 13th, and that they were, therefore, dis- 
honored at the timeof theindorsement. The difficulty with this con- 
tention is that the provision of the notes upon which it is based is 
not self-executory. It simply gave to the holder an option to declare 
the notes due for default in the payment of interest. There is some 
conflict in judicial decisions as to the effect of such a provision (Hodge 
Bros. v. Wallace, 129 Wis. 84); but it was expressly ruled by the Su- 
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preme Court of the United States in the case of Chicago Railroad 
Equipment Co. v. Merchants’ National Bank, 136 U. S. 268, that a 
similar provision did not of itself cause the notes to mature upon de- 
fault in the payment of interest. See, also, Keene Five Cent Sav- 
ings Bank v. Reid, 123 Fed. 221, 224; Crissey v. Morrill, 125 Fed. 
878. There being no statute in the state of Minnesota, where the 
notes were given and payable, affecting the subject, the decision of 
the Supreme Court is controlling in federal courts, as the question 
relates to a matter of general commercial law. 

An effort was also made at the trial to prove the agreement relat- 
ing to the conditional delivery of the notes. Defendants, however, 
did not offer to prove that the plaintiffs had any notice of this agree- 
ment at the time they became indorsees of the paper, and for this 
reason the evidence was excluded. As between the original parties, 
the agreement would have constituted a valid defense. Burke v. 
Dulaney, 153 U. S. 228. But it could not be available as against an 
indorsee in good faith. Signers of negotiable paper cannot place it 
in the hands of the payee conditionally so as to affect subsequent bona 
fide holders. This is now elementarylaw. 1 Randolph on Commer- 
cial Paper, 411; Daniel on Negotiable Instruments, § 68. The con- 
dition il agreement gave rise to a mere ‘‘equity,” which was cut off 
by transfer of the paper to a party taking without notice. Chase 


National Bank v. Faurot, 149 N. Y. 532; Cooper v. Merchants’ & 
Manufacturers’ National Bank, 25 Ind. App. 341; First National Bank 
of Freeport v. Compo-Board Mfg. Co., 61 Minn. 274. 

On quite elementary principles, the judgment in this case was 
right and should be affirmed. 


—— +++ 


EFFECT OF EXCESSIVE LOAN BY NATIONAL BANK. 


The Seattle, United States Circuit Court of Appeals, May 3, 1909. 170 Fed. Rep. 284 


One who has borrowed from a national bank, on a chattel mortgage, an amount 
equal to more than ten per cent. of the capital stock of the bank, in violation of stat- 
ute, cannot object upon that ground. The only penalty provided by the statute is 
the forfeiture of the bank's charter, and the courts cannot create other penalties. 


GitBert, Circuit Judge (after stating the facts). 

The paid-up capital stock of the bank was but $150,000, and under 
section 5200 of the Revised Statutes (U. S. Comp. St. 1901, p. 3494) 
the bank was forbidden to loan to a single borrower an amount great- 
er than one-tenth of the capital stock actually paid in. It is not con- 
tended that because, in violation of this statute, the bank loaned to 
the bridge company an amount greater than $15,000, the debt was 
not enforceable against the borrower; but it is contended that Watt 





760 THE BANKING LAW JOURNAL. 


had the right to assume that the bank would loan the bridge com- 
pany no more than was permissible under the statute, and that there- 
fore the appellee should be limited in its participation in the fund in 
the registry of the court to the amount which the bank was authorized 
to loan. We do not see upon what principle this proposition can be 
sustained. The law has imposed no penalty upon a national bank for 
its failure to obey the restriction, unless it,be that its charter there- 
by becomes subject to forfeiture under section 5239. A court may 
not inflict penalties other than those which are imposed by statute. 
The bridge company could have made no defense in the present case 
on the ground that the bank had violated the statute. Gold Mining 
Co. v. National Bank, 96 U. S. 640, 24 L. Ed. 648. Wherein is the 
appellant in a better situation ? Watt expressly authorized the bridge 
company to pledge his interest in the dredger to secure money to 
build the same and to carry out the dredging contract. There is 
positive and direct and uncontradicted testimony in the record that 
Watt knew that the bank was financing the building of the dredger. 
He must have known that the amount necessary for that purpose 
would largely exceed $15,000; for it is not disputed that it was un- 
derstood, at the time of entering into the contract on December 12, 
1899, that the cost of building the dredger then contemplated would 
be $60,000, and that the plans were subsequently changed, and a 
larger and more expensive drédger was constructed. From the very 
nature of the circumstances, if there were no other proof, knowledge 
must be imputed to Watt of the extent of the indebtedness incurred 
under his contract with the bridge company and of the bank to which 
it was owing. 


“~- “- “+ 


ILLEGAL CONSIDERATION FOR NOTE. 


Combs v. Miller, Supreme Court of Oklaboma, July 13, 1969. 103 Pac. Rep. 590. 

In an action on a promissory note dated September 17, 1903, wherein the an- 
swer sets up as a defense that the same was given for the right of possession only of 
a tract of land belonging in common to the Chickasaw and Choctaw Tribes of 
Indians, on which plaintiff was a trespasser, that he was at that time a member of 
the Choctaw Tribe of Indians and was holding more land in his possession than he 
was allowed by law, andthe said land was in excess of his share of allottable land 
and of his allotment, and that he was holding the same as against defendants who 
were members of the Choctaw Tribe of Indians, states a good defense, and it is 
error to sustain a demurrer thereto. 

(Syllabus by the Court.) 


Action by J. H. Miller against Ed Combs and another. Judg- 
ment for plaintiff, and defendants brings error. Reversed and re- 
manded, with directions. 


Dunn, J. Feb. 7, 1908, J.H. Miller filed suit against Ed and Sarah 
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Combs to recover judgment upon a promissory note dated Septem- 
ber 17, 1903. Defendants filed answer as follows: ‘‘Defendants state: 
That the supposed promissory note herein sued on in the petition 
meationed was for the payment of the right to possession only of a 
certain tract of land, lying and being in the Choctaw Nation, Indian 
Territory, more particularly described and known as the ‘Sim Casey,’ 
or the old ‘Jim Colbert’ place; the same being located about two 
miles north of Old Goodland, Choctaw Nation, Indian Territory. 
That, at the time plaintiff sold defendants the right to possession to 
said tract of land, the plaintiff had no right, title, or interest in and 
to said tract of land or to the possession thereof, but that the said 
tract of land belonged in common to the Chickasaw and Choctaw 
Tribes of Indians, and that the plaintiff was a trespasser on the said 
tract of land, in that plaintiff, being a citizen of the Choctaw Nation 
and a member of the Choctaw Tribe of Indians and entitled to this 
pro rata allotment of lands, he at that time held more land in his 
possession than he was by law allowed, and this particular tract of 
land was in excess of his share of allottable land and of his allotment; 
he then and there holding the same in violation of the law, as against 
these defendants, who are also members of the Choctaw Tribe of 
Indians.”” To this a demurrer was filed by counsel for plaintiff, and 
sustained. 

A judgment was rendered in favor of the plaintiff, and a motion 
for new trial filed, overruled, and exceptions saved, and the case 
lodged in this court for review by petition in error and case-made. 

It is the insistence of counsel for defendants that the court erred in 
sustaining the demurrer to defendants’ answer above set out. In our 
‘ judgment this position is well taken. The principle involved in this 
case was passed upon by this court in the case of McLaughlin v. Ard- 
more Loan & Trust Co., delivered May 14, 1908, in an opinion pre- 
pared by Justice Turner (not yet officially reported) 95 Pac. 779. In 
discussing that case (likewise predicated upon a promissory note) con- 
sideration of which was an excess holding of land of the Choctaw Tribe 
of Indians, Justice Turner said: ‘‘The question for us to determine 
is whether there appears in this transaction such a consideration as 
will support an express promise to pay. By virtue of the terms of 
Act Cong. July 1, 1902, c. 1362, § 19, 32 Stat. 643, ratified September 
25, 1902, plaintiff in error lost the right of possession of the lands at- 
tempted to be conveyed to defendant in error, the price of which 
furnished the consideration of the note sued on. By that act such 
right of possession went back into the tribe by operation of law. It 
follows that at the time of this transaction the payee had nothing in 
these lands which he could convey toacitizen of the Choctaw Nation, 
much less a citizen of the United States, or to a corporation organ- 
ized under its laws, such as is defendant in error. Turner v. Gilli- 
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land, 4 Ind. T. 606; Ikard v. Minter, 4 Ind. T. 214; Holford y, 
James, 4 Ind. T. 636.” 

The answer in this case specifically alleges: That the tract of land 
belonged in common tothe Chickasaw and Choctaw Tribes of Indians, 
and the plaintiff was a trespasser thereon; that he was a member of 
the Choctaw Tribe of Indians, and at the time he sought to transfer 
the possession of the tract in question he Reld more land in his pos- 
session than he was by law allowed; and that the possession of the 
tract in question was illegal and forbidden by law. Sections 19 and 
21, C. 1362, 32 Stat. 643, Act July 1, 1902. The Supreme Court of 
California, in the case of Swanger v. Mayberry, 59 Cal. 91, cited ap- 
provingly and quoted from the case of McLaughlin v. Ardmore Loan 
& Trust Company, supra, said: ‘‘Being an act forbidden by law, a 
contract founded upon it is invalid, and cannot be made the subject- 
matter of an action. The general principle is well established that 
a contract founded on an illegal consideration, or which is made for 
the purpose of furthering any matter or thing prohibited by statute, 
or to aid or assist any party therein, is void. This rule applied to 
every contract which is founded on a transaction malum in se, or 
which is prohibited by statute, on the ground of public policy. Ladda 
v. Hawley, 57 Cal. 51; Warren v. Manufacturers’ Ins. Co., 13 Pick. 
(Mass.) 521; Holt v. Green, 73 Pa. 198; Woods v. Armstrong, 54 
Ala. 150.” 

The judgment of the trial court is, accordingly, reversed, and the 
case remanded, with instructions to set it aside and grant defendants 


a new trial herein. 
2 ities, 


LIABILITY OF DEPOSITARY. 


Hunter v. Wallace, Court of Civil Appeals of Texas, July 1, 1909. 1218S. W. Rep. 180. 

A bank which holds $1,000 to be paid to the vendor of land, upon the comple- 
tion of the sale, and to be forfeited to the vendor by the depositor, upon the latter's 
failure to comply with the contract to purchase, is liable to the depositor where it 
pays the money to the vendor, after the vendor has failed to make out a clear title 
to the land. 


Action by J. O. Wallace against J. P. Hunter and another. From 
a judgment for plaintiff, defendants appeal. Affirmed. 


Rainey, C. J. Appellee, Wallace, brought this suit against the 
appellants, Hunter and the First National Bank of Farmersville, to 
recover the sum of $1,000. Wallace and Hunter entered into the fol- 
lowing contract, viz. : ‘*CopEvILLE, Texas, October 17, 1905. 

‘* Know all men by these presents, that I, J. P. Hunter, have on 
this day sold to J. O. Wallace 100 acres of land, same being the east 
100 acres of my home place; consideration ($6,500) sixty-five hundred 
dollars, $1,000 paid this day, to be left at the First National Bank at 
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Farmersville, Texas, as a forfeit, provided said Wallace should fail 
to take the above roo acres of land and pay $2,200, with the $1,000 
paid to-day, on the rst day of January, 1906, balance to be paid in five 
annual equal payments, interest 8 percent. perannum. These notes, 
or balance, shall draw interest from this 17th day of October, 1905. 
Should said J. O. Wallace comply with this contract, above $1,000 
shall be as part payment on above land, and should he fail it shall be 
forfeited for the failure to comply with same, provided said Hunter 
shall make clear title to land as above. Witness our hands to above 
agreement this 17th day of October, 1905.” 


In pursuance of said contract the sum of $1,000, together with the 
said contract, was placed in escrow with the bank. 

On January 1, 1906, Hunter was unable to make Wallace a clear 
title to the land. Wallace, knowing that Hunter could not make him 
a clear title to the land, left Collin County on December 31, 1905, and 
remained away until the following April. In the meantime the bank 
paid over said $1,000 to J. P. Hunter. Wallace, on January 1, 1906, 
was willing and able to complete his part of the contract. 

Under the facts of this case we are of the opinion that Wallace 
was not bound by said contract after January 1, 1906, Hunter not 
being able at that time to make him a clear title to said land; and the 
bank, having notice of the purpose for which said money was depos- 
ited with it, had no right to pay it over to Hunter, and by so doing 
it became liable to Wallace therefor. 


As neither Hunter nor the bank were entitled to hold said money 
as against Wallace, the judgment is affirmed. 


a ~--+- + —_ 


FAILURE OF CONSIDERATION. 


Talley v. Swindle, Court of Appeals of Georgia, July 31, 1909. 65 8. E. Rep, 256. 


There was failure of consideration for a note given for an insurance policy by 
an illiterate person, where the policy did not comply with the representations made 
by the company’s agent. The company’s general agent, into whose hands the note 
came, was not a purchaser for value, and his trustee in bankruptcy could not, there- 
fore, recover on the instrument. 


Action by J. N. Talley, trustee, against G. E. Swindle. Judgment 
for defendant. Plaintiff bringserror. Affirmed. 


Russett, J. This was a suit on a promissory note. The defend- 
ant pleaded total failure of consideration, and also that the note had 
been procured by fraudulent representations. According to the de- 
fendant’s testimony, the note was given simultaneously with an appli- 
cation for a policy of insurance in the New York Life Insurance Com- 
pany. The defendant was an illiterate man, being unable to write, 
and the agent of the insurance company, one Burnett, read the appli- 
cation to him, and he relied on Burnett’s representations as to the 
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contents of the application. When the policy came and was read to 
him, he saw that it differed materially from what Burnett represented 
to him, in that the premiums were higher, the surrender value smaller, 
etc. He refused to accept the policy and immediately returned it to 
thecompany. Some time later the company sent him another policy, 
and he likewise refused to take it, and demanded back his note. The 
company refused to return the note, and sent him still another policy, 
but he did not accept it, and again called for his note. He never did 
accept any of the policies, and kept them only long enough to have 
them read overto him. The jury found a verdict in favor of the de- 
fendant, and the plaintiff excepts to the overruling of a motion fora 
new trial, also complaining of the overruling of certain demurrers 
to the defendant’s answer. 

The plaintiff endeavored to get around the plea of failure of con- 
sideration by showing that the bankrupt, for whom he was trustee, 
was an innocent purchaser for value without notice. The note was 
made payable to the order of the maker, and was indorsed by him in 
blank, then by the soliciting agent in blank to a third person, and 
then it came into the hands of R. H. Plant, by whose trustee in 
bankruptcy the suit was filed. The proof showed that Plant was 
general agent of the insurance company for Georgia at the time the 
note was given and during all the period covered by this transaction. 
His name appeared as such on the very application involved here. 
If any one had notice of the failure of consideration, it is difficult to 
see why Plant had not. Shedden v. Heard, 110 Ga. 461. This case 
is distinguishable from Johnson v. White, 120 Ga. 1010, by reason 
of the fact that the plaintiff here was unable to read and write, and 
relied on the representations made him by the soliciting agent as to 
the contents of the application. See Gore v. Malsby, 110 Ga. 893; 
Carpenter v. Bradshaw, 116 Ga. 675. 

There has been a full and fair investigation into the facts, and 
the jury found in favor of the defendant. We have carefully exam- 
ined the numerous assignments of error, and none of them are of 
sufficient materiality toauthorize the grant of a new trial. 


Judgment affirmed. 





Savings and Trust Department 


Devoted to Matters of Especial Interest to 


SAVINGS BANKS AND TRUST COMPANIES 


Conducted 


BY W. H. KNIFFIN, JR. 


Cashier of the Home Savings Bank, Brooklyn, N. Y. 


THE SAVINGS BANK FROM A LEGAL STANDPOINT. 
THE TRUSTEES—THEIR LIMITATIONS AND THEIR LIABILITIES. 


TRUST: ‘‘A confident reliance or practical resting of 
mind on the integrity of another person; confidence, faith. 
A charge received; a duty committed to one to be faithfully 
performed. The confidence reposed in a person (called the 
trustee) to whom legal title to property is conveyed for the 
benefit of another, that he will faithfully apply the prop- 


erty according to such confidence.—Standard Dictionary. 
We have seen that the affairs of a mutual savings bank 
are entrusted toa body of men, designated trustees, who, as a general 
rule, are forbidden to borrow the funds of the bank or to use them 
for personal gain, and whose remuneration, if any, is closely restricted 
by law, and whose services are generally rendered gratis. The fun- 
damental duties of the trustees of a savings bank are, in keeping with 
the above definition, to ‘‘ properly apply the property entrusted to 
their care according to such confidence.” In other words, the law 
says to the trustees of a savings bank: ‘‘ You are authorized and em- 
powered to conduct a financial institution for the receiving and in- 
vestment of monies. The manner of receiving, investing and repay- 
ing is hereby clearly indicated. You are the holders of a trust, and, 
as such holders, you have your limitations and your liabilities. Your 
duties are plain. As long as you discharge your trust according to 
the dictates of the law, no liability will attend. You cannot receive 
any emolument for your services, except as provided. You ought not 
to be held responsible, except for breach of the law. Your responsi- 
bility is moral rather than financial; but, overstepping the moral, 
financial liability will attend your actions.” 

It will be the purpose of the present investigation to look closely 
into this matter. We shall consider the relationship existing between 
the trustees as individuals and the depositors or beneficiaries, and 
also the relationship of the trustees as a corporation and their deposi- 
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tors, for it must be clearly understood that the liability as an ind?- 
vidual is entirely different from the liability as a corporation. As in- 
dividuals, singly and collectively, they are trustees only; but, as a 
body, however, incorporated by the state, the position is somewhat 
peculiar, and may be best expressed by the compound word, trustee- 
debtor. 

In an opinion of the Attorney-General of New York, rendered in 
1879, he stated: ‘‘ The trust, as thus defined by law, is to receive 
deposits, to invest them ov/y in the manner prescribed, and to return 
the principal and interest to the depositors. The whole fund is pro- 
tected by careful provision of the law. For the purpose of executing 
this trust every bank is required to have a board of trustees, etc. In 
addition to the compensation of officers, clerks, attorneys, expendi- 
tures may be made lawfully from the income for the incidental and 
necessary expenses of the institution. * * * Expenditures for those 
purposes fall within the legitimate duties of the trust; but neither 
the deposits nor the income can be lawfully used or expended for 
other purposes. They cannot be used to pay trustees compensation 
for services upon committees; nor the chairman of a regular standing 
committee for services as /rustee in acting as such chairman; nor to 
pay for an annual supper or entertainment for the trustees; nor to pay 
for a service of plate donated to a local organizer of a railroad enter 
prise; nor to make contributions for charitable, benevolent or sanitary 
objects;* nor to make gratuitous appropriations /o the widows of de- 
ceased officers; nor to pay costs and expenses /o get bills through the 
legislature to pay interest on illegal loans; nor to make gratutties to 
officers for past services, who had been paid regular salaries, nor to 
lobby agents to procure general legislation relative to savings banks 
Payments from the money of depositors for a// such purposes are clearly 
illegal, and render the trustees who authorize or consent to them /er- 
sonally liable for the diversion of the funds. * * * 

‘* This case presents the alternative that heavy losses must be visited 
either upon the multitude of depositors in a savings bank, or upon a 
small number of trustees to whom the management of the bank was 
intrusted. Whatever the event there is unavoidable hardship. The 
bank itself was merely a trustee. Its function or office was declared 
by the charter to be the ‘receiving of deposits and investment of 
them for the use, interest and advantage of the said depositors.’ 
From the time when its doors were first opened for business until 
they were closed by the decree of this court every transaction was 
under their trust responsibility. * * * But we must rest content with 
the plan and provisions which the legislature has seen fit to prescribe. 
By that plan the trustees were charged with the duty of keeping the 
deposits duly invested, and they were clothed with ample power and 


*In some of the early reports of New York State savings banks, such items will 
be found among the payments. 
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discretion for the discharge of this duty. In the exercise of their 
discretion within the prescribed limits it would be manifestly oppres- 
sive to hold them liable for every loss or misfortune happening to 
the fund. To such an injustice the reasoning of Lord Hardwicke 
wouldapply: ‘For as a trust is an office necessary in the concerns as 
between man and man, and which if faithfully discharged is attended 
with no small degree of trouble and anxiety, it is an act of great kind- 
ness in any one to accept it. To add hazard or risk to that trouble 
and to subject a trustee to losses which he could not foresee would be 
manifest hardship and would deter every one from accepting so neces- 
sary an office.” And this language is peculiarly applicable to the office 
of unpaid director or gratuitous trustee. 

‘* The degree of skill and diligence required of such a trustee, serv- 
ing without compensation, is not so easy to define. The general re- 
quirement that it must equal that of a man of ordinary capacity and 
prudence in the management of his own affairs, is, perhaps to be quali- 
fied, in view of the gratuitous character of the service. * * * But 
whether an unpaid trustee is responsible for only gross, or for a less 
degree of negligence, there are certain rules of liability which admit 
of no question. There must be strictest good faith, and there must 
be strict observance of the restraints established or approved by the 
courts, and of special conditions or directions whenever they are affix- 


ed tothe trust. If a trustee passes the bounds set for the exercise of 
discretion, no degree of care, diligence or good faith will protect him.” 
Paine’s Banking Laws, pp. 241-243. 


To be Continued. 


SAVINGS DEPOSITS IN COMMERCIAL BANKS. 


(Continued from the September number.) 


PART II. 

Closely associated with the savings department of the commercial 
bank is the custom of paying interest on daily balances of checking 
accounts, which not only gives them the profit attending a savings 
account, but checking privileges also, which a savings account does 
not enjoy. 

An officer of one of the New York banks in which, at one time, 
both features were prominent, states that it soon became the custom 
of merchants to carry both kinds of accounts, and when the checking 
balance was more than was needed in the business, the surplus was 
transferred to the savings account, thus obtaining the benefit of the 
interest, if no interest was allowed on the checking account, or a 
higher rate if a lower rate of interest prevailed in the checking de- 
partment, which was usually the case. 

However this may be, it has been and still is the consensus of 
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opinion that such banking is not good banking, and the panic of 1907 
amply sustained this view. In fact, in the final analysis, the em- 
barrassment of some banks was due no doubt to the risks assumed in 
order to maintain the high interest rates. 

It was not so many years ago that interest on checking accounts 
was a rarity, except in the large cities and on large balances, interest 
being paid only on such accounts as those of executors, on reserve 
accounts, etc. But with the incoming of the trust company, with its 
low reserves, it became a popular feature to pay interest, generally 
around 2 % on the checking balance, sometimes with a minimum 
limit and as often without. Both features have become so firmly 
rooted that the elimination at this time would be almost impossible. 
Their proper restriction would seem to be the only open course. 
This practice has already received legislative attention in several 
states, and many banks and trust companies, as a matter of good 
banking and good policy, are taking like action. Not long after the 
recent panic—in fact, during it—some New York trust companies 
announced that no interest would thereafter be paid on checking ac- 
counts unless a maximum balance was maintained—frequently as 
high as one thousand dollars. Many banks and trust companies have 
since reduced the rates of interest both on individual accounts and 
on reserve accounts of savings banks. The new law requiring larger 
reserves was the excuse, while the reason was doubtless the fact that 
they had been paying ‘‘too much for their whistles.” At present 
some Metropolitan banks not only refuse to pay interest on check- 
ing accounts unless a generous balance is kept, but make a charge for 
carrying the account unless a maximum balance is steadily main- 
tained. 

In speaking along this line, Ex-Superintendent Kilburn, of the 
New York Banking Department, said in his January, 1906 report, 
‘‘T can but look with fear and misgiving upon the competition for 
deposits which has arisen in the last few years among the banks and 
trust companies of this State. This competition is so great that un- 
usual, and often unwarranted, rates of interest are paid to depositors. 
Competition in banking is not like competition in mercantile and other 
branches of business. The banks and trust companies are dealing 
with the people’s money. Their first duty is to so manage their in- 
stitutions as to keep their money safe beyond question. It is far 
more important to the depositors that their money be safely invested, 
and that the bank or trust company be at any and all times ready to 
pay them back upon demand, than that they should get a little more 
interest uponit. As I have frequently pointed out before, the pay- 
ment of undue rates of interest on deposits is necessarily followed, 
and naturally so, by a desire on the part of the institution to obtain 
the greatest possible rate upon their loans and investments. Thisin 
turn strongly tends to loansand investments which in other circum- 





SAVINGS AND TRUST DEPARTMENT. 


stances ordinary prudence would reject. I regard this competition, 
and its attendant results, as the greatest menace to banking in this state 
today. The task of abating the evil lies with the officers and direc- 
tors of these institutions. There is nothing in the law that would 
prevent their paying such rates of interest as they may determine 
but common prudence counsels that it is time to call a halt, and that 
all should get together for the purpose of putting these matters on a 
more conservative basis, and adjusting them so as to eliminate, so 
far as possible, the element of danger to which I have referred. The 
danger of the practice was recognized a year ago by the bankers in 
Albany, andan understanding was arrived at by which the banks and 
trust companies in that city agreed not to pay interest upon active 
accounts having less than $10,000 balance. It has worked to the en- 
tire satisfaction of all. Very few, if any, deposits have been lost, 
and it has put the banks upon a much more conservative basis than 
before.” 

Under date of January 1, 1908, Superintendent Williams of the 
New York Banking Department, in an interview printed in the Vew 
York |Vorld, said: ‘*Banks of discount having a capital of $23,000,000 
are evading the lawin doing a savings bank business. The safeguards 
thrown around deposits in savings banks are lacking in the case of 
discount banks. It isa difficult problem, but I have the solution. I 
would prohibit the giving of interest in New York City banks of dis- 
count on accounts less than $1,000. The minimum could be reduced in 
cities of the second class. I want savings deposits safeguarded. I 
would allow these banks to pay interest, segregate these savings ac- 


counts and protect them as in the regular savings bank business. The 
menace to the safety of banking institutions in this State is the in- 
terest basis. All we can do is to reduce it, not asa hardship upon the 
people, but to insure good banking. It is the root of the whole evil.” 
Department store banking was also discussed, and state regulation 


and supervision recommended for this class of competitors to the 
savings banks. 

Again, speaking before the New York State Bankers’ Convention, 
in July, 1908, he said: ‘*I should like also particularly to discuss the 
iniquitous practice of allowing interest upon demand deposits. This 
is the most iniquitous offense practiced in this State, as in other 
States, against the principles of sound banking.” 

SAVINGS ACCOUNT VS. COMMERCIAL. 

The savings account is radically different from the commercial, 
or the business account. The one is working capital, the other a 
‘rainy day fund.” The owner of the checking account is usually in- 
telligent enough to understand business practices and business risks. 
He takes risks, in hope of profit. He expects the bank to take the 
legitimate risks of business with his money, pay his checks as pre- 
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sented, issue drafts as desired, collect his items, and discount his 
paper. His checking privilege alone, unless his balance is very 
large, is worth the sacrifice of interest. But the money of the two- 
dollar-a-day-man has a different color. It represents hard work, 
close economy, sacrifice—all. It should not be subject to the ordi- 
nary risks of business. Safety should be first, profit second. 

True, savings banks are not in business ‘‘for their health,” aithough 
some seem to have ratherrobust physiques,and would plead guilty; but 
the commercial institution is purely and simply a dividend mill. It 
is not, nor does it pretend to be, a philanthropist. Profits for the 
stockholders are its ultimate endand aim. And, to make big profits, 
it need not necessarily take undue risks, but it does need a large line 
of deposits; and, not finding sufficient.in the checking business, and 
looking out upon the horizon and seeing a ship laden down with sav- 
ings bauk money, gets out its life boat and goes after it. A little 
higher rate of interestand terms a trifle more generous than the sav- 
ings bank offers, are all that is needed to pursuade the skipper, crew 
and passengers to desert the old craft for the new. Why not? Money 
follows high interest rates, like iron follows the magnet. The sav- 
ings deposit is desirable because of its permanency and its stability, 
which the commercial account often lacks. It is not subject to the 
vicissitudes of business. Andthe bank man finds in this a most prom- 
ising field, and proceeds to develop it. 

One large city bank, operating branches, had a large line of such 
deposits. One branch alone holding upwards of $800,000 of such 
money. [he rates paid were from 3 % to 4 % compounded monthly. It 
was a costly proposition. The cost to the branch was upwards of 
$3,000 a month, and the fund was on deposit with the main office, 
upon which it allowed the branch 2 %, just enough to keep the 
branch self-sustaining. The reason for this procedure is plain—the 
bank wanted ‘‘whistles” and was willing to pay for them. 

BANK ALLIANCES. 

As the unsoundness of these practices becomes apparent, and the 
evils generally recognized, there is noted a tendency to limit, or re- 
strict, such business by throwing additional safeguards around the 
savings deposits. In New Hampshire, for instance,the savings banks 
and national banks seem to be closely allied, in some instances, op- 
erating in the same room. This custom formerly obtained in New 
York but is now forbidden both in New York and in Massachusetts. 

The laws of New Hampshire provide that if a savings bank anda 
national bank operate together in the same room, the treasurer of 
the savings bank shall cause the committee of directors of the na- 
tional bank to indorse upon the report of the examination of the sav- 
ings bank a certificate under oath that they, the committee of the 
national bank, have examined the affairs of the national bank at the 
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same time when the examination of the savings banks was made and 
found the same to be correct. 

Section 18 of the New Hampshire law reads: ‘*‘ Trust companies, 
loan and trust companies, loan and banking companies, and other 
similar institutions, receiving savings deposits, or transacting the 
business of a savings bank, sha// conduct the business as a separate 
department, and that department sha// be amenable to the laws govern- 
ing savings banks; and the treasurer of every such company or cor- 
poration shall give a bond to the savings department of said com- 
pany or corporation in like manner as is required of the treasurer of 
savings banks. 

Likewise in the same law will be found the provision, that if a 
person holds joint office in a savings bank as treasurer, and in a na- 
tional bank as cashier, he shall give double the amount of the re- 
quired bonds. 

In another state we find the restriction that two banks operating 
together in the same fashion are not allowed to mingle their funds, 
but the savings bank may maintain a deposit with the commercial 
bank within the legal limit. This co-mingling of funds, officers and 
institutions is not to be commended. 

SEGREGATING THE SAVINGS DEPOSITS. 

The movement to segregate the savings deposits in trust com- 
panies and commercial banks has found crystallization in Massachu- 
setts and Connecticut. The laws of Connecticut, 1907, chapter 85, 
provide that ‘‘All banks and trust companies maintaining a savings 
ings department, or soliciting or receiving deposits as savings, shall 
invest all such deposits hereafter so received according to the require- 
ments of the statute laws of this state concerning the investment of de- 
posits in savings banks; and said investments shall be for the ex- 
clusive protection of the depositors in said savings department, and 
shall nxot be Liable for, nor used to pay any other obligation or liabil- 
ity of said bank or trust company until after the payment of all the 
deposits inthe said savings department.” 

Of like tenor is the statute of 1907, chapter 533, of the Massa- 
chusetts law, which provides ‘‘that every foreign banking association 
or corporation which was, on June 10, 1906, transacting business in 
this Commonwealth, and which receives and deposits or transacts any 
business in the manner of a savings bank, or in such manner as might 
lead the public to believe that its business ts that of a savings bank, shall 
have a savings department, in which all business transacted in such 
manner in the Commonwealth shall be done. All money received 
in said manner shall be a special deposit and shall be placed in the 
savings department, and all loans or investments thereof shall be 
made in accordance with the statutes governing the investment of 
deposits in savings banks.” 

Such funds and the investments or loans thereof shall be appro- 
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priated solely to the security and payment of such deposits, and shall 
not be mingled with the investments of the capital stock or other 
money or property belonging to such association or corporation 
or be liable for the debts or obligations thereof. The accounts and 
transactions of said savings department shall be kept separate and 
distinct from the general business of the association or corporation. 
All income derived from the investment of funds in said savings de- 
partment, over and above such sums as may be paid to depositors in 
that department as interest or dividends, shall accrue tothe profits of 
the association or corporation and may be transferred to its general 
funds. This act took effect January 1, 1908, and does not apply to 
national banks. 

In an address advocating the segregation of savings deposits, Mr. 
Pierre Jay, formerly Bank Commissioner of Massachusetts, said: 

‘** The practical working of the principle is this: All savings deposits are required 
to be kept in a *‘ savings department.”’ The accounts and investments of the savings 
department are entirely separate from those of the commercial department, or bank 
proper. The investments of the savings department consist of those securities and loans 
which in each respective State are considered proper investments for savings or trust 
funds. In case of failure or dissolution, the savings depositors have a first lien on the 
assets of the savings department, and if these are insufficient, they have an equal claim 
with other creditors of the institution on its general assets as well as on the investments 
of the capital stock and on the stockholders’ liability. 

* Such a segregation, legally required and extensively advertised, cannot fail to 
increase the contidence of the laboring classes in the banks, and to bring to them large 
amounts of money now withheld from circulation. Furthermore, it cannot fail to in- 
crease the confidence of those who have already deposited their savings in the banks 
and render them less timid in times of stress. 

‘+ Against the extension of the segregation principle, it is urged that the two 
functions of receiving savings deposits and commercial deposits should never be per- 
formed by the same institution ; that there should be savings banks for savings deposits 
and commercial banks for commercial deposits. This is eminently sound and it would 


undoubtedly be well for the wage-earner if the trustee savings bank system prevailed 


all over thiscountry. The fact is, however, that while it grows vigorously in the East- 
ern States, it is making but little headway elsewhere, and even in the Eastern States 
the receipt of savings deposits by State banks and trust companies is increasing per- 
ceptibly. Therefore, the question is not merely—z4at zs theoretically best, but what 
can reasonably be done under existing circumstances and tendenctes to better protect 
savings deposits ? 

‘+ It is also argued by the State banks and trust companies that to be required to 
invest savings deposits in securities of more established value than mercantile credits 
will seriously diminish their profits. The answer is first that for savings deposits safety, 
rather than large dividends, is the essential thing; and second, that profits will not be 
so largely diminished as they imagine. In 1906 the total assets of Massachusetts sav- 
ings banks with their restricted investments earned 4.01 per cent. and the total assets 
of Massachusetts trust companies, practically unrestricted, earned 4.51 per cent. In 
1907 the figures were 4.09 per cent. and 4.67 per cent., respectively. 

‘There is nothing radical in the segregation plan which I have outlined. It requires 
no new institutions. It drives no existing institutions out of business. It permits a 
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profit to continue to be made from the administration of savings deposits. The laws 
of several States, notably Ohio, Michigan, Utah, Oregon, Washington and Idaho, al- 
ready provide that a bank may conduct two separate businesses or departments, ‘‘com- 
mercial” and ‘+ savings.” The segregation plan secures a legal and actual separation 
of these two fundamentally different classes of business, and requires savings deposits 
to be administered and invested in a manner which should command the entire confi- 
dence of the public.” 

When legislation such as this comes in to safeguard the savings 
deposits it acts at the same time as a check upon the profits arising 
from this line of business. A bank or trust company being obliged 
to maintain its legal reserve, and being restricted to savings bank 
investments, with less than a full dollar at work, while the money of 
the savings bank is often invested up to 98 % of the deposits, and, in 
many states, as in New York, not over 10% may remain uninvested, 
and this generally out on daily balances, the margin of profit to the 
commercial institution is curtailed, it would seem, tothe point where 
it would not be profitable to maintain this department and pay rates 
of interest equal to the savings banks. 

If savings bank notices of withdrawal were permitted for the sav- 
ings department, the lawful reserve need not be maintained against 
such deposits and the profits would be correspondingly increased. 

3ut if such restrictions will cut off the profits, it would seem to be the 
solution of the whole question, for, when competition ceases to show 
a profit, it will, of its own accord, cease to operate. If the eighty or 
ninety cents of the commercial bank must do the work of the full 
dollar of the savings bank and pay the same rate of interest, and be 
limited to the same class of investments, it will have*to work over- 
time to make good. It is simply a little matter of interest, but little 
matters of interest are what make the wheels of banking go ‘round. 


ORGANIZATION OF NATIONAL BANKS. 


During the month of August, 1909, 34 applications to organize national banks 
were received. Of the applications pending, 34 were approved and 4 rejected. In 
the same month 32 banks, with total capital of $2,200,000, were authorized to begin 
business, of which number 22, with capital of $575,000, had individual capital of 
less than $50,000, and 10, with capital of $1,625,000, individual capital of $50,000 
or over. 

The total number of national banks organized is 9,526, of which 2.528 have dis- 
continued business, leaving in existence 6,998 banks, with authorized capital of 
8956.017.775 and circulation outstanding secured by bonds $672,263,695. The 
total amount of national bank circulation outstanding is S698,845,.474, of which 
$26,581,779 is covered by lawful money of a like amount deposited with the Treasurer 
of the United States on account of liquidating and insolvent national banks and as- 
sociations which have reduced their circulation. 
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CULL SCTIONS. 


BY 
WILLIAM M. ROSENDALE, 
Of the Discount Department, Market and Fulton National Bank, New York. 


President of New York Chapter, American Institute of Banking. 


HERE are few more trying departments than the Collec- 
tion Department. To get checks, notes and drafts out 
on time to the points where they are payable and prompt 
returns are not easy tasks. 

Some banks handle only their notes and country drafts 
in their collection department. These banks have a de- 
partment for the collection of out-of-town checks which 
they call a ‘‘Country Check Department.” This is only 
true of some of the very large banks. The Collection 

Department here described will collect all out-of-town checks, all 
collection notes, all out of town discounted notes, all time drafts and 
all out-of-town sight drafts. The Collection Department, above all 
others, must be arranged according to the volume and character of 
the bank’s business. 

The demand drafts in the City having been accepted as a deposit 
and being part of the teller’s cash, should be turned into cash or 
clearing house funds by the Note Teller. 

All checks should be listed on a separate letter sheet from items 
sent for collection, or items with special instructions. This makes a 
division of the mail for the Note Teller’s and Collection Department 
much simpler than if checks for immediate credit and collection were 
on the one sheet. 
OUT-OF-TOWN CHECKS. 

The sending of checks direct to small towns is very expensive, 
unless the bank has a large amount daily on a certain town and is 
thereby enabled to make a very advantageous rate. Where the 
amounts are not large some good bank centrally located should be 
selected and arranged with to take all checks within a certain radius, 
sometimes a large portion of a state. If this method be pursued the 
aggregate charge will be less, the labor involved will be kept at a 





MODERN METHODS OF PRACTICAL BANKING. = 775 


minimum, and owing to the fact that they are in closer touch with 
their neighbors than you are, it will entail less loss and returns will 
be prompter. 

The out-of-town checks, having been accepted as cash and 
placed to the depositors’ credit, either through the Note or Receiving 
Teller’s Department, became part of the bank’scash. They should 
be assorted according to the points through which they are collected 
and charged to that point. 

These assorted checks are divided into two groups: 

First: Checks that are sent to banks where an account is kept. 
These banks render a statement either daily, semi-weekly or weekly. 

Second: Checks that are sent to banks where there is no account. 
These banks pay on receipt of letter with a draft on New York after 
deducting a charge for collection. 

The banks with which accounts are kept should be charged with 
all checks sent to them, from a memorandum list of the totals. A 
record should be made on manifold sheets, duplicates of which are 
filed away; originals, without the depositor’s name, forwarded as a 
letter. It is a good plan to be familiar with the Clearing House 
numbers of banks in all large cities. This will facilitate making re- 
cords. Write separate letters for Clearing House bank checks, and 
checks that are collected otherwise. 

Those banks with which there is no account should be considered 
as ‘‘Sundry Points.” The total of the amounts sent to these points 
should be charged to an account known as ‘‘ Sundry Checks Cash.” 
A full record of these checks should be made in a book. As the 
checks are paid, they should be checked off and credited to this ac- 
count through a credit book so that the total of the unchecked or 
outstanding items agrees with the balance of this account in the Bank 
Ledger. A record can be made on manifold sheets, the sheets kept 
together and as items are paid, the sheets taken out, so that totalsof 
sheets left agree with this account. It is absolutely necessary for 
a bank to have such an account, because they may be obliged to 
send a check or draft out of its ordinary course and to some unusual 
point. 

All checks should be sent away the day they are deposited. How- 
ever, where a bank’s business is done mainly with mercantile houses, 
the checks are somany and nearly all deposited after two o'clock, 
that this rule can hardly be carried out. In that case the best thing 
to do is to send all the checks on the very large cities and all others 
over $100.00. 

If any checks be returned protested they should be credited to the 
correspondent through a credit book and the items collected from or 
charged to the depositor. 

City time drafts should be sent by messenger. If the house ap- 
pears reputable they may be left over night. A reminder that the 
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draft is left should be given the messenger the next day. When 
these drafts are accepted they should be registered as notes. 
NOTES. 

Notes come to a bank from two sources; they are deposited for 
collection and credit when due and paid, or they are discounted by 
the bank and become the bank's property and are charged to Bills 
Discounted. 

All city collection notes should be registered when originally de- 
posited in a City Collection Note Register and out-of-town notes 
in a Foreign Collection Note Register. It is a good plan to number 
all notes, it will often assist in locating them quickly. A diary of 
when the notes fall due should be kept, two for each month, one for 
city and one for out-of-town; or, have one, using left-hand page for 
the city; right, for foreign or ‘‘out-of-town.” These diaries are in 
dispensable. They help one to better trace the notes and are a check 
against mistakes in assorting them. 

Notes should be kept assorted in the order of due date until the 
time comes to forward them for collection. Out-of-town notes are 
forwarded about a fortnight before due date. City notes are passed 
the day before they are due to the Note Teller who collects and 
credits them. The question of timing notes is rather a broad one, 
the majority of the states have no days of grace. The states differ 
very much regarding Saturdays, Sundays and holidays, and even in 
some states they differ in certain counties and cities and in seasons 
of the year. 

The out-of-town notes which the bank has discounted are re- 
ceived from the Discount Department about a fortnight before due 
date for collection. They should be charged to the banks the day 
they are due and Bills Discounted credited; by doing this the bal- 
ance of Bills Discounted will be kept at the actual amount not ma- 
tured. This can be done through a journal in which Bills Discounted 
is credited and the bank to which the notes are sent debited. Should 
any discounted notes be protested you credit the account through the 
credit book and collect the note from the customer. The discounted 
notes that are sent to banks having no accounts should be charged 
to an account called ‘‘Foreign Bills Discounted” or better ‘‘Discount- 
ed Notes in Transit” and ‘‘Bills Discounted” credited. Of course, 
all notes which are sent to these points cannot be credited till the 
drafts in payment are received, so that the drafts will offset the credit 
to the ‘‘Discounted Notes in Transit” account. 

The recording of out-of-town notes and drafts by the book system 
seems to be used the most. The loose leaf book system is favored. 
By this latter plan, all used pages can be eliminated and only live 
matter remains in the books in use. The accounts can be kept in 
order to conform to the collection ledger. This ledger is best run 
under the old style which seems to give much better satisfaction than 





MODERN METHODS OF PRACTICAL BANKING. 777 


the balance or Boston system. Collection notes and drafts can be deb- 
ited separately more conveniently, thus statements can be prepared 
without the journal. Where banks remit daily or semi-weekly, hav- 
ing the account on one page seems to prove more satisfactory in 
checking statements up. 

All collections should be recorded when forwarded ina loose leaf 
collection register, each point to which you send given a page. The 
items sent to points where there are no accounts should also be given 
a page. When the drafts in payment are received they are checked 
off and credited to the owner, the draft offsetting the credit. The 
points with which accounts are kept are charged with collection notes 
and drafts when the advice of payment is received and the owner is 
credited through a journal. 

The bank's indorsement stamp should be a dating stamp. It is 
a great help to locate an item should it be returned. It will also assist 
the correspondents to give the date of forwarding when they advise 
payment. Some banks number all forwarded collection items, the 
dating stamp is not so much of a necessity then. Items sent to 
foreign countries should always be numbered as it is often necessary 
to cable relative to them and the cost of a message will be materially 
reduced. 

The charges for exchange should be carefully watched and the 
slightest overcharge should be called to the attention of the corres- 
pondents. Banks frequently offer tocollect whole sections for noth- 
ing or next to it, plus the actual cost to them. Experience teaches 
that this is more expensive than a fair fixed rate on the aggregate. 
RECORDING OF OUT-OF-TOWN NOTES AND DRAFTS BY THE SLIP 

OR CARD SYSTEM. 

A record of the forwarded item is made on slips about 3% by 8 
inches, five carbon copies are made atthe same time. The first slip 
is used as a letter to accompany country notes. Second slip is for- 
warded also and is used as a receipt acknowledging the arrival of the 
item described. Third slip is retained in the bank files until the 
note is paid or returned, then it is stamped on right hand side and for- 
warded to the owner stamped ‘‘ PAID” as an advice of payment, or 
with the item stamped *‘PAYMENT REFUSED" if it were returned 
unpaid. Fourth slip, if the note be paid, goes to the individual book- 
keeper through a teiler’s department crediting the customer's ac- 
count. If the note be refused, it is destroyed. Fifth slip goes to 
the bank’s bookkeeper debiting the account of the remitting bank. 
When the bank bookkeeper has finished with it, it is returned to the 
collection department to be filed away as a record of handling the 
item. These are filed alphabetically according to the points to which 
they are sent. 

Some banks do not send fourth and fifth slips through a teller’s 
department for the individual bookkeeper to credit and bank book- 
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keeper to debit. These keep a journal through which debits and 
credits are made. Quite an abbreviated record is made because the 
details for the bookkeepers are taken from the slips. 

If an item has not been reported upon after a reasonable length 
of time, a tracer is sent keeping a carbon copy of same which is 
kept in a chronological file. If the item be not heard from then a 
second tracer is sent stamped ‘‘Second Request.” 

Drafts are handled in the same manner as notes, having only four 
slips, the acknowledgment slip being omitted. These areof different 
colors from those used in forwarding notes and have aslight change 
in the wording, but are treated exactly the same. 

City notes are credited in same way, having only twoslips. First 
slip is used for advice, or to send with item if refused. Second slip 
is used to send to individual bookkeeper to credit the customer. 


—_—_—_—_——_ 


JOINT OWNERSHIP. 
THE NORTHWESTERN NATIONAL BANK AND MINNESOTA LOAN & TRUST CO., 
MINNEAPOLIS, EFFECT A CO-OPERATING ARRANGEMENT. 

At meetings of the Boards of Directors of the Northwestern National Bank and 
the Minnesota Loan & Trust Company, held Saturday, September Lith, 1909, a plan 
was unanimously approved which contemplates a joint ownership of the capital stock 
of these two institutions by the individual stockholders of each. 

The Bank and Trust Company will remain just as separate and distinct as they 
have been heretofore, the functions and charters of each to be entirely separate and 
independent. 

The management of each institution will remain identical with what it has been 
in every particular, the only change being that it is proposed that the individual 
stockholders of each company will own his pro rata share of the stock in the other 
company and the evidence of ownership will appear on the same certificate, under 
the plan adopted by the First National Bank, Chicago, and the First Trust & Savings 
Bank. 

The capital stock of the Northwestern National Bank will be increased by the is- 
suance of $1,000,000.00 new stock, making its capital §$3,000,000.00; surplus 
$2,000,000.00; undivided profits in excess of $100,000.00. 

The capital stock of the Minnesota Loan & Trust Company will be increased to 
$1,000,000.00; surplus $100,000.00. 

In contemplation of this arrangement, and because of its need of more room for its 
rapidly increasing business, the Northwestern National Bank has today purchased 
from the Liquidating Committee of the National Bank of Commerce, the National 
Bank of Commerce building and land on the corner of Fourth Street and First Avenue 
South, immediately adjacent to the Bank's present quarters, for the sum of $275,000.00. 
It is contemplated that the Trust Company will, as soon as convenient, occupy this 
building, as will also some of the departments of the Bank. 

This will give the two institutions a combined capital and surplus of something in 
excess of $6,300,000.00. The total resources of the two institutions, according to 
their last published statements, are nearly $35,000,000.00, 
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This department is carried on for the benefit of all 
our subscribers, who are entitled to submit questions of 
general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of 
those submitting inquiries are published, unless special 
request is made to the contrary. 

For unpublished replies of a private nature a reasonable charge is made. 


DRAFT PROTESTED. 


Editor Banking Law Journal. Cio, Mich., September 18, 1909. 

DeaR StR:—Please answer through your valued columns the following questions : 

1. Our customer draws on an individual out of town. Drawee pays draft, and 
bank to whom we sent the item sends us their New York draft in payment. On receipt of 
this we give our customer credit. This New York draft is protested. Can we charge 
our customer's account, or have we lost our rights against him by crediting his account 
with the New York draft ¢ 

2. A loan of S100 for three years is made at 7 per cent. The total interest, $21, 
is added to the principal, Si00, and a note for $121 is signed payable in 36 equal 
monthly installments ++ no interest.”’ This nets more than the 7 per cent. which Michi- 
gan allows, and is used by building and loan associations. Is it usury in States which 
limit the rate of interest ¢ Very respectfully, CASHIER. 

Answer.—\. The amount cannot be charged to the customer's ac. 
count. It isnot, however, the credit given to the customer on the 
books of the collecting bank, but the fact that the bill had been paid 
by drawee, that makes the collecting bank responsible. The collecting 
bank of course has a right of action against the correspondent bank. 

2. Whether or not such a transaction is usurious depends on the 
rate of interest allowed by statute. It would be usuriousin Michigan 
where interest is limited to 7 per cent. 

Where a loan is made presumably for a number of vears and in- 
stallment obligations are taken payable periodically during such 
time for the amount of the loan with the highest rate of interest on 
the entire amount lent to the time of maturity of the last installment, 
the transaction is usurious, since the borrower is thereby required to 
pay interest on part of the principal after it has been paid. 29A.& 
E. Encyc. of L. 489. 

This proposition is supported by the case of Galveston & H. Inv. 
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Co. v. Grymes, Texas, 50 S. W. Rep. 467, affirmed in 63S. W: Rep. 
860. The Texas statute limited interest to ten per cent. per annum. 
A contract was entered into for the payment of a house in monthly 
installments extending over a period of ten years. Fifty-five per 
cent. of the principal was added to the principaland the total divided 
into 120 monthly payments. The 55 per cent. was reached by taking 
10 per cent. of the principal as representing the interest for the first 
year, 10 per cent. of the balance as interest for the second year, and 
soon. This is clearly a more lenient method than that in vogue 
among the Michigan building and loan associations. Nevertheless 
it was held to be usury. Had the total of principal plus 55 per cent. 
been divided into ten notes, payable annually, the transaction would 
have been legal. But, by making the installments payable monthly, 
the debtor was required to pay interest on part of the principal which 
had already been paid. 


—— +4 4 


LEGAL TENDER. 


Editor Banking Law Journal. PIONEER, Ohio, September 6, 1909. 

DEAR Sirn:—We would like to know the amount that each of the following is legal 
tender for: pennies, nickels, dimes, quarters, halves; and, in the aggregate of frac- 
tional coins, the amount that may be applied on a debt. 

Yours truly, J. A. GRANT, Cashier. 

Answer :—Pennies are legal tender for 25 cents; nickels are legal 
tender for 25 cents; dimes are legal tender for 10 dollars; quarters 
are legal tender for 10 dollars; half dollars are legal tender for 10 
dollars. The answer is based on the following sections of the Federal 
Statutes, Annotated. 

$ 3586. The silver coins of the United States shall be a legal 
tender at their nominal value for any amount not exceeding five dol- 
lars in any one payment. (Act Feb. 12, 1873, Chap. 131.) 

Though not directly repealed, the above section would appear to 
be-superseded by the Act of June 9, 1879, Chap. 12, sec. 3, which is 
as follows: ‘‘ The present silver coins of the United States of smaller 
denominations than one dollar shall hereafter be a legal tender in 
all sums not exceeding ten dollars in full payment of all debts public 
and private.” 

In the case of United States v. Lissner, 12 Fed. Rep. 840, (1882), 
it was said: ‘‘Silver coins of the denomination of quarter and half 
dollar are lawful tenderin the payment of debts to the amount of 
$10,” citing the statute just referred to. 


§$ 3587. The minor coins of the United States shall be a legal 
tender, at their nominal value for any amount not exceeding twenty- 
five cents in any one payment. 





THE CHICAGO CONVENTION. 


AMERICAN BANKERS’ ASSOCIATION HOLDS ITS MOST SUCCESSFUL 
MEETING. 


HE order of things was changed somewhat at the Convention of the 


American Bankers’ Association, held in Chicago, September 13th 
to 17th inclusive; changed for the better; and, it is to be hoped, 
the trend will be permanent and progressive, in keeping with the 
standards set by the able administration which then culminated 
in what was universally conceded to be the greatest convention 
in the history of the organization. 

The loud praises heard on every side of the ability, force and progressiveness of Pres- 
ident George M. Reynolds had for echo the hope that men of similar caliber might al- 
ways be active in the affairs of the association. 

The convention was of importance not only to the bankers of the country; it was 
notable for the subjects discussed in which thoughtful people, not interested in tech- 
nical banking matters, are deeply concerned. 

The business of the association was disposed of in all-day sessions on Tuesday and 
Friday. It was a wise innovation to have the sessions of the several sections precede 
the final session of the association so that it could formally act on their procedure. 

This plan avoids the possibility of the association being placed in the position of 
a quasi indorser of an action which it might in reality be opposed to. 

CURRENCY REFORM. 

Currency reform with a central bank the leading’ feature was strongly advocated. 

While those who opposed the central bank idea were more outspoken than the dele- 
gates favoring it, many, even among the bankers in the smaller places, whence most of 
the opposition eminates, advocate a central bank if it can be free from + Wall Street” 
domination or that of some one or more of the existing large interests. It is fair to say 
that the able bankers who strongly support the central bank idea, because they believe 
it is for the best good of the greatest number, would determinedly oppose the injection 
of any feature which would make it possible for its control to be so vested. 

POSTAL SAVINGS AND SEGREGATION. 

The convention,by formal resolution, took direct issue with President Taft on the 
question of postal savings banks, and the temper of the convention on this subject was 
made clear in many speeches criticising the President's attitude. 

The convention was not so decided on the ‘‘segregation” idea, and the question of 
legislation to establish savings departments in National and State banks remains an 
open one. 

The friends of Government Guarantee were few in number and all from the West, 
but they were enthusiastic and confident. 

UNIFORM BILLS OF LADING. 

The excellent work done on the Uniform Bills of Lading may be summarized in the 
following extract from the committee's report: ‘*We have now, for the first time, in 
the bill just perfected by the commissioners on uniform state laws, a full and complete 
draft of law which provides full negotiability for order bills, regulates the manner of 
their transfer and negotiation, defines the obligation and rights of the carrier, includ- 
ing the essential feature of liability upon bills although issued without receipt of the 
goods, provides the printing of the words ‘ order of’ on order bills of lading, and, in 
brief, regulates fully all matters connected with the issue, transfe? and redemption of 
these documents,” 
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Better Government control of banking institutions and better supervision by the 
banks’ own organizations were ably discussed in their every phase. Other subjects 
having a wide popular interest were strongly presented in the formal addresses and in 
the informal talks. 

THE SOCIAL SIDE. 

The social features were characterized by some commendable innovations. 

Well thought out plans provided ample entertainment for those interested only 
in the general sessions of Tuesday and Friday. 

The annual banquet was given Monday night. p 

Four theatres were thrown open to the members of the association and their guests, 
Tuesday night; the Chicago bankers having in royal fashion, engaged their en- 
tire seating capacities. On Wednesday afternoon, Gary Ind., the site of the United 
States Steel Co's. big, new plant, was viewed. The bankers were conducted thence 
on two steamers and the trip also afforded an excellent view of Chicago's great water 
front and large shipping interests. The methods which transform a Texas steer 
into a tender steak were contemplated Thursday when the bankers on invitation of 
the packers visited the renowned stock yards. The grand reception and ball which 
President Taft attended occured Thursday night. After the close of the convention 
on Friday a large number of the bankers took the New York Central Lines special 
bankers’ train de luxe, which carried a most representative body of bankers from New 
York, Boston and cities along its route to Chicago, on their well-planned side trip to 
Yellowstone Park. 

Much importance attached to the proceedings of the Trust Company, Savings Bank 
and Clearing House Sections and some of the best addresses were heard at these 
meetings. There were, also, the conference of the organization of Secretaries of State 
Bankers’ Associations and the eighth annual convention of the National Association of 
Supervisors of State Banks. 

This, the thirty-fifth annual convention of the A. B. A. will stand prominently 
out in the annals of the Association. It is conspicuous, for the scope and amount 
of work undertaken and accomplished, the variety and high order of the subjects dis- 
cussed and advanced, in point of attendance, nearly 5,000 having actually registered, 
and in the enthusiasm and interest manifested. Under able direction it has dwelt 
upon important topics so as to attract the attention of a large thinking public, as well 
as the banking fraternity, and it will be both impressed and influenced thereby. 

May the voice of the Association continue to be the factor it should in the Nation. 

OFFICERS FOR THE COMING YEAR, 

Without opposition Lewis E. Pierson of New York, former Vice-President, 
was elected President of the Association, and F. O. Watts of Nashville was made 
First Vice President, being advanced from the Chairmanship of the Executive Council. 

William Livingstone, President of the Dime Savings Bank of Detroit, was elect- 
ed Chairman of the Executive Council; the Secretary, Fred. E. Farnsworth of New 
York; the Treasurer, P. C. Kauffman of Tacoma, Wash.; the Assistant Secretary, 
William G. Fitzwilson of New York; and the General Counsel, Thomas B. Paton, of 
New York, were re-elected. 

THE ADDRESSES. 
We give below, in terse extract, the salient features of many important addresses : 


SOUND MONEY LAWS. 


By Joseph T. Talbert, President Chicago Clearing House Association. 


There is just one central thought which I wish to impress upon you. It is this: 
The most important work to which this Association can presently devote itself lies in 
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influencing and in shaping state and national legislation along the lines of sound 
economic laws; I mean those which embody correct principles and which will pro- 
mote sound banking. 


THE CENTRAL BANK. 
By President George M. Reynolds, President of the Continental National Bank, Chicago. 
During the year that has passed since our last convention, this Association has 
prospered ; its business affairs are in excellent condition; there has been a satisfactory 
growth in its membership; our treasury reflects a strong condition, and the various re- 
ports show that the officers, members of the Executive Council, the different Sections 
and various committees have been active and alive to the Association’s interests. * * 





LEWIS E. PIERSON, 
President, 


President Irving National Exchange Bank, New York. 


I believe you will agree with me that much of the cause for our last panic is 
properly chargeable to our currency system, since under it the banks of the country 
were unable to expand their notes rapidly enough or to the extent necessary to meet 
the requirements of the situation. * * 

The fact that we had to go into the world’s marts and buy gold in such large 
quantities for immediate delivery, in order to secure the means by which we could 
restore confidence and assist our industries, depleted the reserves of the banks of the 
principal countries of Europe to such an extent that confidence was shaken abroad 
and their business was seriously affected. * * 
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I do not claim there is nothing of good in our present financial system, for until 
our volume of business increased to a point where it was so entirely out of proportion 
to the increase in our circulating medium it served its purpose fairly well, and, con- 
sidering its good features and with a view of disturbing existing conditions as little as 
possible, it should, for the present at least, be continued, with such additions as 
would be calculated to meet our needs. * * 

President Reynolds said the ‘‘Emergency Circulation” provided by the ‘+ Aldrich- 
Vreeland” bill was not intended to be more than a makeshift; referred to the makeup 
of the National Monetary Commission and its preliminary work, and continuing said: 

I would recommend for your serious consideration only that which would, for 
the present at least, insure the continuation of our present national banking system, 
with slight modifications, to which I will refer later, and with such additions to it as 
will be necessary to correct the evils in the system or cover the omissions fromit. * * * 

Under existing conditions the requirements on national banks for reserves are 
such that in times of need the banks are forced to contract their credits, instead of 
expanding to meet the requirements of business, thus reducing, rather than increasing, 
their credit-giving power. Again, under our present system there is not sufficient 
flexibility in our bank notes to enable banks to meet the reasonable demands of busi- 
ness on them during times of emergency. 

With about six hundred and fifty million dollars of our circulating medium con- 
sisting of national bank notes secured by United States 2 per cent bonds, carried by 
the banks at a highly inflated value, the only flexibility shown has been a material ex- 
pansion of our bank notes during the past few months, when we have had a plethora 
of money and interest rates have been abnormally low; and since our banks could not 
have followed any other course without suffering great loss through the sale of their 
United States bonds, it proves that our system is wholly unscientific and in times of 
stress impractical. * * 

To my mind, our foremost requirements are to have established an institution 
which could in time of need furnish credit in proportion to the reasonable needs of 
business, and which would by law be given the power, under proper restriction, to 
issue its notes to be used as a circulating medium. 

A central bank, organized under a charter which would give it these powers, and 
operated under an intelligent management, would go a long way toward solving our 
financial problems. 

Mr. Reynolds then outlined his well known plan substantially as given in the 
BankinG Law JourNat for July and continuing said: 

I feel sure we all agree that a short-time credit created in the actual conduct of 
business which represents a real transaction between two or more solvent concerns 
and which bears a solvent indorsement in addition is the credit which is most desir- 
able, as it is the credit which will be first redeemed, since a completion of the transac- 
tion through which it was created automatically retires the obligation. 

I would then restrict the discounts of the central bank to short-time credits of 
this character; those which would run, say, not to exceed ninety days; I would make 
the bank a bank of discount for the national banks of the country; and if it would 
be necessary to do so to enable it to employ its funds, I would allow the bank to ac- 


cept discounts from the public, but it should not receive deposits from the public. 


Whether or not the right of discount should be extended to state banks also is only 
a matter of detail and is not important from the standpoint of a discussion of the plan 


of a central bank. * * 
The security for a bank note, first of all, should possess the qualities of safety 
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and availability. The safest form of security would be gold coin but since it would 
not be available in quantities sufficient to enable the bank to carry a coin reserve 
equal to its outstanding notes, we must find some other way by which we can require 
that these notes will be secured and at the same time give us a safe and elastic form 
of currency which will expand or contract automatically as the requirement for dis- 
counts increases or decreases. * * If it is wise to restrict the character of the paper 
which will be eligible for discount at the bank to that which will be first paid—to a 
commercial credit or paper representing an actual transaction in business between 
solvent concerns—why Should we not make paper of that character with a certain 
required percentage of coin reserve, the basis of security for its bank notes? Its use 
for this purpose would insure an elasticity in the note as a circulating medium, and 
the notes which would be issued by the bank in times of stress would automatically 
contract and be retired from circulation when the transaction creating the credit had 
been completed and the credit paid. * * 


WILLIAM LIVINGSTONE, 
Chairman Executive Council, 


President Dime Savinge Bank, Detroit. 


I would provide for the supervision of this bank along lines somewhat similar to 
those governing the Imperial Bank of Germany; or the Reichsbank, by the appoint- 
ment of a general governmental supervising or overseeing board, the members of 
which should be appointed jointly by the President of the United States, the Secretary 


of the Treasury and the Comptroller of the Currency. I would require that the ap- 
pointment so made be approved or confirmed by the Senate, and I would so arrange 
their terms of office that the majority of this board should not go out of office during 
any period of eight consecutive years—thus providing against a change in the policy 
in the management of such a bank, even though we should have a ‘‘ freak ” adminis- 
tration for two consecutive terms. 


I would have another board selected by the stockholders, the members of which 
would confer with the officers and this supervising board, but in order that the man 
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agement of the bank might be entirely removed from politics, and to prevent the pos- 


sibility of any syndicate gaining control of the bank, I would have the supervising 
board, after they had conferred with the board representing the stockholders, vested 
with full power to appoint the directors and president of the bank to their respective 
positions for long periods of time, or for life, subject, of course, to removal for incapa- 
bility or malfeasance in office. * * 

The restriction regarding paper eligible for discount should be so severe that no 
paper representing a speculative transaction would be admissible. 

When the United States bond-secured, national bank-note circulation is retired, 
the Central bank should have the exclusive right of note issue, but that would come 
about largely through a process of evolution which would not disturb business condi- 
tions. * * 

In 1907 we had, in the United States, One Billion Seven Hundred and Eighty 
Million dollars of gold coin, of which amount One Billion One Hundred Million dol- 
lars was held in the Treasury, yet we turned to Europe for assistance, with the result 
that the Bank of England alone furnished us directly and indirectly about One Hun 
dred Million dollars of gold. 

When you consider that the average amount of gold carried by the Bank of Eng- 
land during 1907 was only about Two Hundred Million dollars, or one-niuth of 
the amount in this country, or one-fifth of the amount carried in the vaults of our 
Treasury, it will furnish food for reflection. At that time, our Treasury held over 
One Hundred Million dollars more gold than was held by the Bank of England, the 
Bank of France and the Reichsbank of Germany combined, and we had in this coun- 
try just about double the amount of gold carried by all of these banks; still, we were 
forced to turn to them for help, simply because we were not able, under our existing 
currency laws, to use the facilities that we possessed. 

There should be a change in our present laws governing National banks, giving 
them greater powers to compete with State banks and thus encourage a growth in the 
number of banks in the National system under federal control. 

National banks should be allowed to act as trustees and they should be given the 
right under a specific declaration of law to accept savings deposits, but the savings 
deposits thus received should be segregated from their general deposits. Further than 
this, the law should define definitely the character of investments banks should carry 
against savings deposits, which investments should be segregated from the general as- 
sets of the bank, and in case of a failure of the bank, the savings depositors should have 
a first lien upon the specific securities held in the savings department and in addition 
be general creditors. The published statements should show just the amount of sav- 
ings deposited and securities held against same, and the savings deposits held by Na- 
tional banks should carry the same requirements as to reserve and be subject to the 
same notice of withdrawal that is now required under the various State and Savings 
bank laws. If this were done and the laws in the various States were so changed as 
to require a State bank or Trust company to segregate their savings deposits and se- 
curities in the same manner, with the same restrictions, it would go far toward an- 
swering any arguments advanced in favor of the establishment in this country of a 
system of Postal Savings banks. 

Whether or not we get proper financial legislation depends very largely upon you, 
gentlemen, and those like you who are members of other organizations throughout the 
country which represent the various lines of business. 

All great National problems are settled by the people, and the enactment of laws 
at Washington by Congress is only a reflection of public sentiment. 





THE CHICAGO CONVENTION. 


NEW METHODS FOR BANK EXAMINATIONS. 
By Hon. Lawrence O. Murray, Comptroller of the Currency. 

Comptroller Murray described in an interesting and instructive way the methods 
he has made operative and said: 

Bank supervision and bank examinations exist for but one reason—to offer greater 
security to the creditors of the banks. The public official, whether Federal or State, 
charged with the duty of enforcing banking laws, who is a party to a form of admin- 
istration that beguiles the depositor into a sense of security which has no basis in fact 
perpetrates a fraud upon the public. * * * 


I can think of nothing more indefensible or fatal to any sound system of bank ex- 


LAWRENCE O. MURRAY, 
Comptroller of the Currency. 


amination than to have men examining banks who are themselves stockholders in or 
borrowers from these banks. * * 

For the first time, therefore, since the National Bank Act went into effect, forty-six 
years ago, there is not an examiner in the service to-day who owes a national bank a 


dollar; there is not an examiner in the service who owns a share of stock in any one 


of the seven thousand national banks; there is not an examiner in the service who is 
an officer or director of any corporation which borrows a dollar from any national bank ; 
there is not an examiner engaged in any business except examining banks; and there 
is not a man in the service who is not giving his best energy, his best thought, and 
his undivided attention, to bis work. 
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FICTITIOUS RESERVE. 
By E. C. McDougal, President Bank of Buffalo. Buffalo, N. Y. 

Inasmuch as Mr. McDougal prefaced his address by saying it was not a 1 
view of the year’s work of the Clearing House Section it seems fit to here state that t: 
him more than any other one person is due the credit for many of the leading Clearing 
Houses of the country coming into the Section and lending to it their support. H« 
said: 

I shall touch lightly upon the currency question, mainly to show the fallacy in 
principle which allows bank notes to be held as reserve. * * 

A bank's liabilities should be based on and protected by actual cash, and not 
based on—I cannot correctly say ‘* protected by *—the liabilities of another bank. * 

A bank officer does not always ask, ‘‘Is this right 7” ‘*Is it best for all ?” but, 
‘* Will it yield profit to the particular bank I serve ?” So longas such inflation pays 
and is sanctioned by law, it will continue. * * 

The absolute repeal of all State laws permitting banks, trust companies and say 
ings banks to carry bank notes in their reserves is the only solution of this problem. 

The inflation we have most reason to fear, and which is encouraged by our dan- 


gerous currency and reserve laws, is overtrading. Against this practice banks con- 


stantly warn their customers. Overtrading was pre-eminently the main cause of the 


panic of 1907. Our currency and reserve laws were merely contributory causes. * * 

Icome now toa point upon which there is considerable difference of opinion; 
honest difference and difference arising from cupidity. Banks in reserve cities use 
every effort to attract the balances of other banks. Banks outside of reserve cities 
are very glad of the opportunity to keep part of their reserves on deposit with banks 
in reserve cities in order to draw interest upon reserves which otherwise would pro- 
duce nothing. I reiterate, the only proper reserve is gold in a bank’s own vault. | 
shall not to-day discuss central reserve cities which keep all their reserves in cash in 
their vaults. Itake up the question of secondary reserve cities, the practices con- 
cerning which are especially pernicious. A country national bank must carry a re- 
serve of 15 per cent., at least 6 per cent. of which must be in cash in its own vaults 
and not more than 9 per cent. may be on deposit with its reserve agents. Suppose a 
country national bank with a deposit line of $1,000;000. It keeps $60,000.00 in cash 
in its own vaults and the balance of the necessary reserve, amounting to $90,000.00, 
it deposits with a national bank in Philadelphia. The reserve which the Philadelphia 
bank is supposed to carry against this $90,000.00 deposit is $22,500.00. Half of 
this amount, or $11,250.00, it keeps in cash in its own vaults and half it redeposits 
with its reserve agent, a national bank in New York City. Against this deposit the 
New York bank must keep a reserve of 25 per cent. As New York is a Central Re- 
serve City, all of this 25 per cent., amounting to $2,812.50, must be in cash in vault. 
Now, what actual cash is held as reserve against the country bank’s deposit line of 
$1,000,000 2? Sixty thousand dollars in cash in the vaults of the country bank, plus 
$11,250.00 in cash in the vaults of the Philadelphia bank, plus $2,812.50 in cash in the 
vaults of the New York bank, a total of $74,012.50, or only a trifle over 7 4-10 per 
cent. In spite of bookkeeping methods, and in spite of apparent reserves authorized 
by law, this is all the actual reserve held against a deposit line of $1,000,000. Fig- 
ured against the original deposit line, plus the fictitious deposit lines created by re- 
deposits in Philadelphia and New York, the percentage of cash reserve would be 
still less. 

This practice is not confined to national banks. It prevails in still more danger- 
ous forms among State banks and trust companies. The National Banking Law, while 
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wrong in principle, is not so wrong in principle nor so dangerous in practice as some 
of our State laws. A national bank may not carry bank notes as reserve. Many 
State banks and trust companies may. * * 

Should every bank keep its reserve in cash in its own vaults, it would not be 
necessary to carry actual cash reserves as large as the theoretical reserves now carried 
in cash and in reserve accounts. Every dollar of unnecessary reserve is an un- 
necessary tax on business. In times of actual panic, a reserve of 10 4 in actual 
cash in vault is of more use than a theoretical reserve of 15 per cent, 6 per cent in 
vault and 9 per cent on deposit with reserve agents. Of what use were balances with 
reserve agents in the panic of 1907 ? Could an interior bank order its New York, Phila- 
delphia or Chicago correspondent to ship currency and have its orders obeyed ? IT am 
not against centralization of cash reserves under a proper system. * * 

The first and highest duty of a banker is not to the bank’s stockholders, but to 
its depositors. The first and highest duty ef a clearing house association is not to its 
constituent members, but to the entire community; a duty so sacred that no pressure 
of individual interests can be pleaded as sufficient excuse for its neglect. The clear- 
ing houses of the United States of America have it in their power to become the 
greatest force for good in our banking world. Their combined force can best be con- 
served and directed through the Clearing House Section of the American Bankers’ As- 
sociation. If that Section does serious, practical work; if it clearly discerns and vig- 
orously pursues important practical objects; if, in selecting its officers and committees, 
it shows no favoritism, but selects with a view to fitness only, banishing all wire pull- 
ing and political maneuvering, dangers peculiar to organizations such as ours, which 
would be its flagrant disgrace; if it does not hesitate unequivocally to promulgate 
sound principles, even at the risk of offending the most influential banks, members of 
the most influential clearing houses; if it pursues this policy, tempered always by good 


judgment and common sense, it will accomplish the main objects of its existence. 
HONEST AND INTELLIGENT MANAGEMENT THE BANK’S RELIANCE. 
By J. B. Forgan, President First National Bank, Chicago. 


Under our system of free, individual and purely local banking, 


rising industries 
of all kinds in any given locality must provide themselves with banking facilities by 
organizing and usually controlling their own local banks. The natural tendency of 
this is to place the management of new banks directly under the control of their prin- 
cipal local borrowers; hence our banking laws have had to be strongly restrictive and 
prohibitive. This is a weakness inherent in our system of numerous small independ- 
ent banks. 

It is evident, however, that restrictive measures which may be necessary to regu- 
late a country bank with very limited resources, when applied to large city banks 
with resources aggregating many millions, would prove exceedingly irksome, tending 
only to retard their progress, curtail their legitimate enterprise and impair their use- 
fulness to the community. 

Abuses calling for governmental interference creep in when the men in control of 
a bank through recklessness or mis-management are unsuccessful in their other enter- 
prises. Under their baleful influence the executive officers appointed and controlled 


by them, gradually forgetting their responsibility as trustees, ignoring correct princi- 


i 
ples of banking and defying the law, become demoralized and permit the use of the 


bank’s facilities for improper purposes. * * 
Borrowing from their own banks by officers and directors is another matter which 
it is thought should be regulated by further prohibitive or restrictive legislation. That 
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there has been serious abuse of banking privileges along this line is only too true, but, 
as I have already pointed out, it is due to an evil lying at the very foundation of the 
development of our banking system, the arbitrary prohibition of which now would be 
almost revolutionary. The trouble lies in one man being permitted to act on both 
sides of a transaction—that is, both as borrower and lender. Officially, he passes 
judgment on his personal credit, and it is not human nature that he should degrade 
himself in his own estimation. 

It is certain that to absolutely prohibit loans to directors, or to place legal restric- 
tions on loans to them or to corporations in which they are interested, that do not ap- 
ply to other customers, would completely upset our present banking system, destroy 
the integrity of its directorate and seriously impair its usefulness. The best directors 
banks can have, and those they now do have, are the men connected with the lezd- 
ing commercial and manufacturing industries, whose close touch with business af- 
fairs makes them the best judges of credits in their various communities. If by be- 
ing directors they are debarred from the legitimate banking facilities to which they 
are entitled they will cease to be directors, and the inevitable result will be that dum- 
mies will take their places, possibly to do their bidding. The demoralizing effect of 
such a condition of affairs, affecting practically every bank in the system, can easier 
be imagined than described. It does not follow from this that the present practice 
of showing directors’ liabilities in reports to Comptroller should be discontinued. * * 

It is no easy problem to decide when summary action should be taken in con- 
nection with a badly managed bank's condition, which depends on the condition 
of its customers, while both they and it are interdependent on each other. * * 

External supervision alone, under whatever authority it may be exercised, it is 
needless to repeat, cannot establish safe and sound banking. Honorable and intelli- 
gent initiative management must be relied on for the ultimate success of individual 
banks. As now administered, however, governmental and clearing-house super- 
vision are doing a great deal (in my opinion as muchas can reasonably be expected 
of them) along the line of purging and purifying our system, raising our standards 
of banking, and giving to the business a character which conduces to that healthful 
tone so essential to the commercial, industrial and social life of the Nation. 


THE PHILADELPHIA NATIONAL BANK. 
In its report to the Comptroller, the Philadelphia National Bank shows, Sept. Ist, 
1909,deposits $51,196,855,surplus and net profits $3,598,892,capital stock $1,500,coo, 


total resources $57,394,448. 
“ye Ae 


MELLON NATIONAL BANK, PITTSBURGH. 
Tae statement of the condition of the Mellon National Bank, Pittsburgh, on 
September Ist,1909 givesthe following : Deposits $37,358,379, surplus and undivided 
profits $2,832,496, capital stock $4,000,000, total resources $47,447,363. 
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MARINE NATIONAL BANK, BUFFALO. 


A gain in total resources for the year of $3,633,753 by the Marine National Bank 
of Buffalo, shows the substantial growth of this institution. Its report of Sept. Ist, 
1999, gives deposits $22,163,249, capital and surplus $3,037,462 and total resources 
$26,610,711. 
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ILLINOIS BANKERS’ ASSOCIATION. 
ANNUAL MEETING OCTOBER 12 AND 13. 


Much importance attaches to the forthcoming meeting of the Illinois Bankers’ 
Association. Among the notable features will be the address of Franklin Mac 
Veagh, Secretary of the Treasury. The entire proceedings will have a general 
interest in keeping with the importance of the State in banking affairs. 

R. L. Rinaman who was the first paid Secretary of the Association has resigned 
to become vice-president of the Title Guaranty Trust Co. of St. Louis. Judging 
from the expression of some of the leading bankers of Chicago, Charles H. Ravall, 
who for the past three years has been at the head of the publicity department of the 
Merchants Loan & Trust Co. is the most favored candidate as Mr. Rinaman’s suc- 
cessor. Mr. Ravell’s work during the campaign of 1908, against the ‘‘Guaranty De- 
posit” falacy, made him a host of friends among the principal bankers in Chicago. 
His experience in newspaper work in Chicago and other large cities, tcgether with 
his knowledge of bankers’ requirements would make him an excellent Secretary for 
the Illinois Bankers’ Association. 
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ADDING MACHINES IN THE UNITED STATES TREASURY. 


From the Burroughs September Number. 

The adding machine section, of the Inspecting Division, in the office of the Au- 
ditor for the Post-office, Treasury Department, Washington, D. C., is an innova- 
tion and a distinct advance in government methods. 

The money-order divisions of the auditor's office must handle millions of paid 


money-orders from every part of the country and foreign lands, besides statements 
from many thousands of postmasters, rendered each week or month, showing the 
amount of each order issued and fee charged therefor. These must be verified and 
added. 


Under the old system, the clerk handling the paid money-orders would turneach 
order and check the entry on the statement and when the sheet or sheets were com- 
pleted proceed to add, placing column figures beside each column. With the issued 
side the fees were compared and the amounts and fees added, the same method as 
above being followed. 

When, in 1897 or thereabout, a trial machine was placed in this office, it was at 
once an object of curiosity and suspicion: curiosity, on account of its wonderful per- 
formances and wide range of possibilities claimed for it; suspicion, because if it 
succeeded, it was thought, by some, that the force employed would be reduced. Suf- 
fice to say that from the one placed on trial, which was never taken away, the num- 
ber was increased to five, then twelve, and nineteen of the hand crank type. Today 
the office has a plant of forty electrically operated adding machines occupying three 
rooms in the general Post-office building and in constant service from 9 a. m. to 4.30 
p. m. each day, performing all the work done by the hand method with added accu- 
racy, facility and despatch. 

The average daily items or money-orders listed and added are from 7,500 to 
14,000 per day of seven hours; some operators have to their credit 16,000 to 19,000; 
one operator touched the high water mark at 21,792 in six hours and thirty minutes. 
This showing is enhanced when it is considered that by the hand method 2,500 to 
3,000 were considered a day's work, as an average, and clerks who averaged from 
4,000 to 5,000, of which there were a few, were phenomenal.— Sy a Government 
Employe. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to th: 
York Clearing House for the weeks ending September 19, 1908, and September 18, 4909, | 


Uf 


tively, *azether with a computation of the proportionate ir increase or decrease of deposits for ti t 


Bank of N. Y. N. ee 
Bank of the Manhattan Co 
Merchants’ National 
Mechanics’ National 

Bank of America 

Phenix National 

National City 

Chemical National 
Merchants’ Exch. National 
Gallatin National 

Nat. Butchers & Drovers. 
Greenwich 

American Exchange Nat. | 
Nat. Bank of Commerce. . 


Market & Fulton Nat.....| 


Metropolitan Bank. 

Corn Exchange 

Importers & Traders’ Nat 
National Park vee 
East River National..... 
Fourth National 

S2cond National 

First National 

Irving National ee 


N. Y. County National.. 
German-American 
Chase National 

Fifth Avenue 

German Exchange 


Lincoln National 


Garfield National........ le 


Fifth National 


Bank of the Metropolis. . .. 


West Side Bank 
Seaboard National 
Liberty National 

N. Y. Produce Exchange. 
State Bank 


Fourteenth Street Bank.. .| 


National Copper Bank..,.. 
Coal & Iron Nat'l Bank 


Totals 


| 
’ 


Loans, 
Average, 


Nw WwW NN NN 


Posy gms 
179.937,500) 
10,8 39,400 
3,474,900 
6,830,500 
1,866, 100 
68.923,500 
21,964,200 
4.630, 100) 
7,677,500: 
11,006,900) 
43,991,000 
27,358,400) 
93-350.000| 
1,160,800 
28,547,000 
19,292,000 
120,099,200 
18,744,000 
1.979.400 
7:744.400 
3,679,000) 
85.957,000 
11,849.900 
4,031,300} 
4.650, 300 
15,107,100] 
7.174.100] 
3.102, 100) 
10,750,800 
4,399,000) 
19,934.000 
16,005.700) 
6.739.600 
10,226,000 
4,507,300) 
19,959. 300) 


Loans and 
Discounts, 
Average, 
1909. 


New 


spe c- 


year. 





Deposits, 
tAverage, 


1908. 


$ 20,619.000 3 22,058,000 


36,300,000 
21,303,000 
30,787,000 
27,539,700 
8,155,000 
198,899,800 
28,371,000 
6,674,000 
9.47 3,400 
2,128,700 
7,279,700 
29,594,400 
163,370, 100 
14,833,500 
4.117,600 
7,516,200 
2,244,600 
66,785,000 
23,349,500 
6,006, 100 
8,116,800 
12,210,600 
43,174,000 
26,210,000 
89,2 33.000 
1.420,000 
24,602,000 
12.31 1,000 
114,081,400 
20,914.400 
3.455.000 
8.025.100 
4.123.200 
81,069,300 
12,904,800 
3,702,200 
4,905,600 
16,922,800 
7,885,500 
3.272.600 
10,807 ,g00 
4.60 3,000 
18,849,000 
17,629,400 
8,006,400 


13,028,000) 


5-391,200 
29.857.100 
5-524. 000, 


40, 100,000 
27,946,00c 
26,752,000 


30,660,500) 


6,143,000 
222,879,700 
32,637,800 
7,348,200 
7,846,290 
1,951,800 
6,817,200 
26,184,300 
168,032,400 
6,816,300 
3,151,700 
7,361,500 
2,155,100 
82,629,300 
21,926,500 
4.968,000 
8,666,800 
11,280,500 
51,785,000 
25.47 2,000 
107,911,000 
1,254,200 
31,026,000 
11,033,000 
126,472,700 
19,837,700 
3,250,000 
7,659,600 
3.424.800 
96,465,900 
13.388, 500 
3.935.800 
5,601,800 
16,493,500 
7.459.6c0 
3.395.200 
10,733,100 
4,865.000 
24.346.000 
15,7 31,000 
7.949.500 
12.703.000 
4.529.600 
19.527,200 


\$1,318, 152.8001$1, 327.573. 3,600 i$1.412,563,500131,355 


Deposits. 
* Average, 
1909. 

$ 18,803,00¢ 
43,600,060 
22,583,000 
31,761,000 
28,929,800 
7,504,000 
aaiiialén 
27,046,100 
6,821,500 
7 371,700 
1,990,100 
3,175,600 
22,525,400 
146,655.200 


Per ‘ 


Inc. 


11,611,100 7 


3.794, 00 
8,253,700 
2,213,100 
77,880, 300 
22,718,900 
6,640,200 
7,989,400 
12,264,700 
51,135,000 
24,047,000 
101,885,000 
1,418,100 
26,462,000 
12,452.000 
108, 256.700 
22,182,100 
3.510.000 
8,176,100 
4,028,400 
gO. 100,500 
14,671,900 
3,582,800 
5,727,400 
18,472,100 
7:990.700 
3,610,500 
10,563.900 
5,145,000 
21,630,000 
17,240,900 
9,607 ,600 
15,865,000 
5,050,900 
32,381,900 
5,392,000) . 


24.8 
Pe 
sith 


-385,500 be 





+ United States Deposits included, $9,316,700. 


ent. 
Dec. 


of 


14. 


* United States Deposits included, $1,713,700. 





